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VY nuceprtarii JOCHIPKEHO CYTHICTb, OCOOJIMBOCTI Ta ICTOPUYHI TEPEIyMOBHU
dbopMyBaHHS IHCTUTYTYy TPEICTABHMIITBA, TPABOBUI CTaTyC TMPEACTaBHUKA B
aAMIHICTDAaTUBHOMY  TMpolleci Ta LUIIXM 1X  BJOCKOHAJIEHHS B  KOHTEKCTI
€BPOIHTETpallItHUX MPOIIEeCiB B YKpaiHi.

[cTopuuHOo Monens MpeaCcTaBHUIITBA B YKpaiHi 3a3Halia 3HaYyHOI TpaHchopmaiiii,
sKa ToJIATaja He y CTaIoMy, TOKPOKOBOMY PO3BUTKY, a 3ajiekajia BiJl iCTOPHYHUX Ta
NOJITUYHUX TOAINA Ha TEpPUTOPIi HAIIOi JepkaBH. Y 3B’A3KYy 3 LIMM BHU3HAYEHO Ta
MPOAHATI30BaHO €Talu PO3BUTKY Ta CTAHOBIEHHS I1HCTUTYTY IIPEICTABHUIITBA B
aJIMIHICTPaTUBHOMY MPOLECI.

[IpoaHanizoBaHO  TOXO/JKEHHA  pI3HMX  GOpM  MpPEACTaBHUIITBA B
aJIMIHICTPATUBHOMY CYJIOYMHCTBI, 30KpeMa 3aKOHHOTO Ta JIOTOBIPHOTO MPE/ICTABHUIITBA,
Yy KOHTEKCTI COIIAJIbHUX Ta €KOHOMIYHHUX YMHHUKIB. Tak, 3aKOHHE MPEJACTaBHUIITBO
chopMyBaIoCh MEPEBAXKHO TMiJ BIUIMBOM COIIAJIbHUX YWHHHMKIB Ta (OpPMYBaHHS Yy
CYCIIUJIBCTBI 3amuT Ha 3a0e3MedYeHHs IHTepeciB 0ci0, sSKi uepe3 Baau 370poB’s abo
COLIIaJIbHUN CTaTyC HE MOXYThb 3a0e3ledyBaTH CBOIO Y4YacTh y CIOpax, fKi 3a 4aciB
HpeBuboi ['perii Ta CtaponaBHboro Pumy Bxke Manu 3MaraibHuil xapaktep. JlorosipHe
MPEICTAaBHUIITBO BHHHUKAE $K HACIIJOK EKOHOMIYHHMX 3pYIIEHb Yy CYCHUIBCTBI,
YCKJIQJHEH1 BIJJHOCUHU BJIACHOCTI Ta HEMOXJMBICTh y4acTh BIJIMBOBUX T'POMASHUH,
0aThKIB POJUH, MATPHUIIIIB Y BCIX COIIaTbHO3HAUYIIUX MOJISIX, SKUMU B Tl 9acCH TaKOK
BBAKAJUCH 1 CYJOBI NPOIECH, COPUUYMHUIU HEOOXIIHICTh BHOKPEMJICHHS MPOIIAPKY

BY3bKHUX CIIELIAJICTIB.



Kpim TOro, 3po0ieHO BHCHOBOK HpO Te€, IO aJBOKATypa HE € OPraHoM, SIKUi
3I1CHIOE TTPaBO3axMUCHY (PYHKIIIIO, XO04a YaCTHHA HAYKOBIIIB 1 CTBEP/IKYE MPO HASBHICTD
takoi (yHkuii y anBokarypu. ChopMynbOBaHO BIACHY AE(IHILIIO aJBOKATYpHU SIK
npo¢ecioHaNbHOr0, IMyOJIIYHO-TIPABOBOTO 00’€IHAHHSA IOPUCTIB, ISJIBHICTH SKOTO
CrpsIMOBaHa Ha 3a0e3MedYeHHs 3/11CHEHHS TTOBHOIIHHOTO Ta PEalbHOT0 3aXUCTy MpaB Ta
iHTepeciB 0Ci0 (FOpUAMYHMX, (I3UYHMX) MUISXOM HaJaHHsS KBaldi(hiKOBAHOI MPaBHUYOI
JIOTIOMOTHY Ha 3acajiaXx JOTPUMaHHS BEPXOBEHCTBA IpaBa, 3aKOHHOCTI, HE3AJIEKHOCTI Ta
KOH(1ACHIIHHOCTI.

CdopMynboBaHO BIACHUM MIAXIJ A0 MOILTY MPOIECYATbHOTO MPEJACTaBHUIITBA.
[IpencraBHUIITBO 32  JOTOBOPOM  TPOIMOHYETHCA  TMOMUISTH HA  aJBOKATChKE
NPEICTAaBHUIITBO Ta MPEACTABHHUITBO IOPUIMYHOI 0COOM MOCAZOBUMH 0COOaMHU TaKoi
IOpUINYHOT 0COOU (CaMOMNPEICTaBHUIITBO).

B cBoto uepry npeacTaBHUIITBO 32 3aKOHOM TOICHO Ha:

. 3aKOHHI MPEJICTABHUKHN — OCOOH, 5IK1 Y 3B’SI3KY 13 CIMEIHOIO CIIOPITHEHICTIO
(OaThKkM, ycHHOBIIOBaYi) ab0 TMOKJIAJEHUMHU JEP>KaBOIO COLIATBHUMHU (DYHKLIIMU
(omiKyHH, MIKIYBaJbHUKHW) 3IACHIOIOTh MPEACTABHUIITBO IHTEPECIB JOBIPUTENSA, SKUN
HE BOJIOJIIE IMOBHOIO J1€3JaTHICTIO;

. 0co0M, SIKUM 3aKOHOM HaJlaHe MpaBo Ha 3BEPHEHHS B IHTEpECax IHIIUX OC10
abo nepkaBu:

- JIep>KaBH1 1MOCaI0B1 0COOM, YIIOBHOBAXKEH1 HA 3/11IMCHEHHS MPEICTABHUIITBA
3a 1mocaao1o (Mpokypop, YnoBHoBaxkeHuit Bepxosuoi Panu Ykpainu 3 npaB mouHnm);

- 0ocoOM, fKI 3IACHIOITh MPEICTABHULTBO IOPUIAWYHUX OCIO y 3B’SI3KY 13
OTPUMAHHSAM CIELIAJBHOTO CTaTycy (pO3MOPSAIHUK MaiiHa, YIpPaBUTENb AaKTHUBIB,
JKB11aTOpH (TOJOBH JIIKBIJALIHHUX KOMICIH));

- IpOMaJICbKl Opraizailii crnoxkuBadiB (00'€lHaHb CIIOKKMBA4iB), SKUM
BIJIMOBIIHO MoJokeHb 3Y “IIpo 3axuCT mpaB CHOXXHBa4iB” HaJaHO IMPaBO IOJABATH
MO30BH B IHTEpECcax HEBU3HAUEHOTO KOJa CTIOKUBAYIB.

JIoCTiIKy0UYH CyI0BY NMPAKTUKY OyJI0 BUSBIICHO PsijI MPOOJIeM i1 Yac 3A1MCHEHHS
MPEICTaBHULIBKUX (QYHKIIA JepKaBHUMHU TOCAIOBUMU oco0aMu (MIPOKYpOpiB Ta

YTOBHOBAXXEHOTO 3 MpaB JIIOAWHM). 3I1IMCHEHO CaMOCTIMHE JOCIHIJKEHHS MUTaHHS



CTaTyCy JIKBiaTopa, TOJIOBH JIIKBIAIIHHOI MPOIEAYPH MIIIPUEMCTBA, SKHA 3 OJHIET
CTOPOHH  TO3ULIOHY€ETHCS 3aKOHOJIaBCTBI K o0coba, sKa i€ B MOPAIKY
CaMOIIPEACTABHUIITBA, a 3 IHIIOI CTOPOHM MIANAJA€E TiJ O3HAKU 3aKOHHOIO
npeacTaBHUKA. 3p0OJIEHO BUCHOBOK IPO T€, IIO JIKBIAATOP BCE TAKH € caMe 3aKOHHUM
MPEICTAaBHUKOM 13 cieu(PIYHUMH O3HAKaMHU Ta C(HOPMYJIOBAHO MPOMO3UIIII0 BHECEHHS
TaKUX 3MiH Y YHHHE 3aKOHOJIaBCTBO.

Takoxx y poOOTI AOCHIKEHO THUTAaHHS IOPUIUYHOI  BIAMOBIAAIBHOCTI
Npe/ICTaBHUKA Ta MPOaHANI30BAaHO POJIb MpPEICTaBHUKA Ta MOTEHIIIMHI HECHPHUSATIUBI
HACNTIJIKM, $KI MOME 3aBJIaTH HEKOMIIETCHTHHM TMpEJCTaBHUK. TakK, HampuKIa,
JOCIIIKYIOUYU TTPEKII031i y HAI[IOHATLHOMY Ta 3aKOPJIOHHOMY 3aKOHOJABCTB1 Ta CYJIOBI1H
npaktuii (CHIA, Himeuunna, bputaHis), NpUHIIIOB 0 BHUCHOBKY, IO 3aKOPJOHHUM
JOCBI JIGMOHCTpY€E, IO HEIpaBUJIbHE a00 HEMOBHE OOpaHHS IIIJICTAB IO30BY MOXKE
BIUTMHYTH HE TUTBKH B PaMKaxX KOHKPETHOI CIIpaBH, a MOXKE W YHEMOKJIUBUTH TTOTAITBIIE
3BEpHEHHS OC10 3 aHaJOriYHUM M030BOM. OTxe, 3p00JeHO BUCHOBOK, 1[0 a/JBOKATChKa
MOHOIIOJIS TIOJISiTaE HE 'y OOMEXEHH1 JOCTymy 10 mpodecii Ta mpaBoCyAas B MUJIOMY, a
crpo0a MiIBUILIUTU PIBEHB SKOCTI IOPUAMYHHUX NOCIYT Ha pUHKY. Ocoba, 3BEpTarOUHCh
710 TIpe/ICTaBHUKA, Ma€ OYTH BIIEBHEHA y MPABUILHOCTI 0OpaHUX CIIOCOOIB 3aXKUCTY CBOTO
MOPYIICHOTO TIpaBa, YOMY Ma€ CHOPHUATH OOMEXKEHMH JocTynm 1o mpodecii
MPOIECYaTbHOTO PEICTABHUKA.

[Mudporizamis ycix chep CyCHUIBHOTO XHUTTS, B TOMY YHWCII IOPUCTPYICHIII,
COPUYMHIIIO TpaHC(OpMaIlil0 BUMOI JO TMpejcTaBHUKA (aaBokara). BMiHHS OyTH
NEPEKOHIUBUM, KPACHOMOBHUM BXK€E € HEJJOCTATHIM, TUM OUIBIII B YMOBaX BilHHU.

OOrpyHTOBaHO Ha OCHOBI BJIACHOTO JIOCBiAY (B TOMY YHCJI MiJ 4aC OCOOUCTOTO
BUKOPHUCTaHHs TporpamMHoro 3adesnedeHds EyeWitness to Atrocities), 1o B cy4acHHUX
YMOBax caMeé TEXHOJOril JaloTh 3MOTy 3a0e3ledyBaTH HaJeKHUN piBEHb MPaBHUYOI
JOTIOMOT Y Ta 30MpaHHs JI0Ka3iB.

Kpim Toro, 3po0jaeHO BUCHOBKH, IO Cy4acHI TE€XHOJOTIi CTAIOTh MPUYUHOKO JJIs
HOBUX BUKIUKIB fopucnpuaeHiii. Tak, Hanpukiaz, icHye mpoodiieMa Mo 0 MOXKIHBOTO
37IOB)KMBaHHS aJIBOKaTaMU CBOTO TpaBa Ha (OPMYBaHHSA OpIEPY Y EICKTPOHHOMY

kabiHeTl ajBokaTa 0e3 YKJIAJeHHS BIAMOBIIHOTO JOTOBOPY INPO HAJaHHS IMOCIYT 13



kiieaToM. CyuyacHui (GyHKIIOHAN J03BoJis€e copmyBatu opaep 0e3 MomepeaHbOTO
3aBaHTAXCHHA JOTOBOPY 13 KIIEHTOM, L0 MOKE CIPUYUHUTHU 3-00KYy HETOOPOCOBICHUX
0c10-a/IBOKaTIB PU3MK y4YacTl y CIipaBl 0€3 peajbHOro yMOBHOBAXKEHHS TaKOl 0coOM 3-
O0oky nomiputens. Kpim Toro, Hapasi mpoueaypa BIAKIMKAaHHS JOBIPEHOCTI Yy
NpEICTaBHUKA HE BUKJIMKAE JIOBIPU, OCKUIbKM MyONiKalii y APYKOBaHHOMY BHUAAaHHI
OTOJIONIEHHS MPO BiIKIMKAHHS JOBIPEHOCTI y MPEACTAaBHUKA HE Ja€ 3MOTY OTEpPaTUBHO
OIIIHIOBATH HASBHICTh Yy IIPEJICTABHUKA HEBIIKIIMKAHUX ITOBHOBA)KCHb.

Kpim TOro, KoHCTaTOBaHO BHKIIFOUHY MEPCHICKTUBHICTh Y 3aCTOCYBaHHI IITYYHOTO
IHTENIEKTY Y aJBOKATChKOIT MisTbHOCTI. OIIHIOIYH PU3UKH BUKOPUCTAHHS IITYYHOTO
IHTENEKTY, nocmixkyBaBcs Pernmament €Bponelicbkoro Coro3y (EC) 2024/1689 Bin 13
yepBHs 2024 poky — mepmia crnpoda KOMIUIEKCHOIO 3aKOHOAABYOTO AakTy II0J0
pEryJIOBaHHA IITYYHOTO IHTEJIEKTY. 3BEPHYTO yBary, 110 €BpONEeHChKUI 3aKOHOTBOPELb
YCBIJOMJTIOE MTOTEHIIIHI 3arpO3H, SIK1 IITYYHUI 1HTEJIEKT HECE BCIM cpepaM KUTTS.

3anponoHOBAaHO INUIAXM BJIOCKOHAJICHHS 3aKOHOJABCTBA, SIKE PETJIAMEHTYE
MPEICTaBHUIITBO B aAMIHICTPAaTUBHOMY Tipouieci: 1) BHUKIIOYEHHS MOMJIMBOCTI
«CaMONPE/ICTABHUIITBAY IOPUIUYHUX OCIO yepe3 MocagoBUX OCIO MIANMPUEMCTBA IS
NpUBATHOIO CEKTOpy, 2) AeTtanbHa pernamentaniss B KAC Vkpainu cutyarii, xoiu
CTOPOHA aMIHICTPATHBHOTO MPOIIECY HE MOKE 3a0€3MEUUTH CBOE MPEJACTABHHUIITBO CaMe
aJIBOKaTOM 1 MOJIOHMX BHMAJKIB; AeTanizamis Ie]iHilii «Maao3HaA4HOro CIOpY» Ta
IHIIUX HIOAHCIB, fKI BUIUIUBAIOTh 3 pedopMU «aJBOKATChKOi MOHOMOMIDY; 3)
3aKOHOJaBYa perJaMEeHTAIlisi MOXJIMBOCTEH Memiallii Ta y4acTi B HI MpeICTaBHUKA,
aJIBOKara.

KuarwouoBi cinoBa: adsoxam, eapanmii aosokamcokoi OisibHOCMI, IHpOpMayiliti
mexHono2ii,  npogecitina  8ION0BIOANbHICMb,  NPeOCMABHUYMBE0,  Npogecilina
8ION0BIOANbHICMb A0BOKAMA, CMPAXYBAHHSA, WMYYHUL IHMeNeKm, a0MIHICMpPamueHo-
npagose pecynt08aHHs, HOPMAMUBHO-NPABOBE PecyNt08AHH, NIONPUEMCNEA, NIKEI0ayis,

6EPXOBEHCMEBO npaea



ANNOTATION
Demchenko S.V. The Institute of Representation in Administrative Proceedings in
Ukraine and Foreign States — Qualifying scientific work on the rights of the manuscript.

Dissertation for the degree of Doctor of Philosophy in the field of knowledge 08
Law, specialty 081 "Law" — Oles Honchar Dnipro National University, Ministry of
Education and Science of Ukraine. — Oles Honchar Dnipro National University, Dnipro,
2024.

The dissertation explores the essence, features, and historical preconditions for the
formation of the institution of representation, the legal status of the representative in the
administrative process, and ways to improve them in the context of Ukraine's European
integration processes.

Historically, the model of representation in Ukraine has undergone significant
transformation, not through consistent, step-by-step development, but rather in response
to historical and political events within the country. Accordingly, the stages of
development and formation of the institution of representation in the administrative
process have been identified and analyzed.

The origin of different forms of representation in administrative proceedings is
examined, particularly statutory and contractual representation, within the context of
social and economic factors. Statutory representation has primarily formed under the
influence of social factors and the societal demand to protect the interests of individuals
who, due to health conditions or social status, cannot participate in disputes. These types of
proceedings, even in Ancient Greece and Rome, already had an adversarial nature.
Contractual representation emerged as a result of economic changes in society, the
complexity of property relations, and the inability of influential citizens, heads of families,
and patricians to participate in all socially significant events—including court
processes—thus necessitating the emergence of a class of specialized professionals.

Furthermore, the dissertation concludes that the bar (advocacy) is not an authority
that performs a human rights function, despite some scholars asserting such a role. The
author formulates their own definition of advocacy as a professional, public-law

association of lawyers whose activities are aimed at ensuring the full and effective



protection of the rights and interests of individuals (legal and natural persons) by
providing qualified legal assistance based on the principles of the rule of law, legality,
independence, and confidentiality.

The dissertation presents an original approach to the classification of procedural
representation. It is proposed to subdivide contractual representation into advocacy
representation and representation of a legal entity by its officers (self-representation).

In turn, statutory representation is categorized into:

o Legal representatives: individuals who, due to familial ties (parents, adoptive
parents) or social functions assigned by the state (guardians, custodians),
represent the interests of a principal who lacks full legal capacity,

o Persons authorized by law to act in the interests of others or the state:

o Public officials authorized to represent by virtue of their office (prosecutors,
the Ukrainian Parliament Commissioner for Human Rights),

o Persons who represent legal entities due to their special legal status (asset
managers, insolvency administrators, liquidators),;

o Consumer protection organizations authorized under the Law of Ukraine
"On Consumer Rights Protection" to file lawsuits on behalf of an indefinite
group of consumers.

The analysis of judicial practice revealed several issues regarding the exercise of
representative functions by public officials (prosecutors and the Commissioner for
Human Rights). An independent study was conducted on the status of a liquidator, the
head of a company's liquidation procedure, who is simultaneously viewed in legislation
as a self-representing party and as fitting the characteristics of a legal representative.
The conclusion was made that a liquidator should be classified as a legal representative
with specific features, and relevant amendments to the legislation were proposed.

The dissertation also investigates the issue of the legal liability of a representative
and analyzes the role and potential negative consequences of actions by an incompetent
representative. For example, through the study of preclusion in national and foreign
legislation and judicial practice (USA, Germany, UK), it is concluded that incorrect or

incomplete selection of the grounds for a claim may not only affect a specific case but



could also prevent future claims on similar grounds. Therefore, it is concluded that the
concept of advocacy monopoly does not imply restricting access to the profession or
Jjustice, but rather aims to improve the quality of legal services. A person seeking legal
representation should be confident in the appropriateness of the chosen legal remedies,
which justifies limiting access to the profession of procedural representative.

The digitalization of all spheres of public life, including the legal field, has
transformed the requirements for legal representatives (lawyers). The ability to be
persuasive and eloquent is no longer sufficient, especially under wartime conditions.

Based on personal experience (including the use of the EyeWitness to Atrocities
software), it is substantiated that modern technologies enable the provision of adequate
legal assistance and the effective collection of evidence.

Additionally, the dissertation concludes that new legal challenges arise due to
modern technologies. For instance, there is a risk of abuse by lawyers who may issue
orders via the online Attorney's Cabinet without concluding a proper service agreement
with a client. The current functionality allows for the creation of an order without
uploading the contract, which could result in dishonest lawyers participating in
proceedings without actual authorization from the client. Moreover, the current
procedure for revoking a representative's power of attorney is unreliable, as the
announcement of revocation in print media does not allow for prompt verification of the
representative's valid authority.

The work also highlights the significant potential of artificial intelligence in
advocacy. While assessing the risks of Al the study references Regulation (EU)
2024/1689 of 13 June 2024—the first comprehensive legislative act regulating artificial
intelligence. It is noted that European lawmakers acknowledge the potential threats Al
poses across all spheres of life.

The dissertation proposes ways to improve legislation regulating representation in
administrative proceedings: (1) eliminating the possibility of "self-representation” of
legal entities through company officers in the private sector; (2) detailed regulation in
the Code of Administrative Proceedings of Ukraine (CAPU) of situations where a party

cannot be represented by an advocate and similar cases, including clearer definitions of



"minor disputes” and other elements arising from the "advocacy monopoly" reform, (3)

legislative regulation of mediation and the representative's (lawyer's) participation in it.

Keywords: lawyer, guarantees of the practice of law, information technology,
professional responsibility, representation, professional responsibility of an attorney,
insurance, artificial intelligence, administrative and legal regulation, regulatory and

legal regulation, enterprises, liquidation, rule of law.
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HEPEJIIK YMOBHHUX CKOPOYEHb

BC — Bepxosnuii Cyn

JCY — JlepkaBHa ci1y>k0a CTATUCTUKHU Y KpaiHU

€CIT — €Bponelicbkuii cyA 3 MpaB JIOJIUHU

KAC Vkpainu — Kogekc aqMiHICTpaTUBHOTO CYJJOUYMHCTBA

HIIK Ykpainu — L{uBiibHMIA MTpolieCyalbHUN KOAECKC YKpaiHU
I'TIK Ykpainu — ['ocnogapchkuil mporiecyajlbHUM KOJIEKC Y KpaiHu
KYnAIl — Kogeke Ykpainu npo agMiHICTpaTUBHI MPaBOMOPYLICHHS
OOH - Opranizaris 06’ €THaHUX HAIIIK

KMY — Ka6inet MinicTpiB Ykpainu

PE€ — Pana €Bponu

JIH — Jlira Hamii

OOH — Opranizanis O6’ennanux Harii

CIHA — Cnonyueni Illltatn Amepuku

YBPIUI — YnoBHoBaxeHuii BepxoBHoi Panu Ykpainu 3 rpas JIroquHA
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BCTYII

OOrpyHTyBaHHS BHOOPY TeMH JOCTiIKeHHS. AIMIHICTPAaTUBHUI TPOIIEC, SIK 1
3aKOHOJIABCTBO B IIJIOMY, TIOCTIHO 3HAXOJUTHCS B Mpolieci pepopMyBaHHS, 110 B CBOIO
4yepry CTBOPIOE BIJIMOBIIHI KOJI31i Ta MPOTAJIMHM, SIKI HE OyJIM MPOpaxoBaH1 CBOEYACHO
(1o BHECEHHS BIATOBIIHUX 3MiH), 30KpeMa, 11€ CTOCYEThCSI IHCTUTYTY MPEICTABHUIITBA,
KU B yMOBaX MOBHOMAcCIITAOHOI BIMHHU, 3yCTPIYAETHCS 13 TOJAATKOBUMH BHUKJIMKAMHU,
TaKUMH SK OOMEXEHHS JOCTYINy JIIOJAMHH JI0 TPaBOBOi JOMOMOTH, YCKJIaJHEHA
KOMYHIKaIlis 13 KJIIEHTOM TOIIIO.

3a Takux YMOB MpEACTABHUUTBO 3a0e3leuye J0JaTKOBI MOXJIMBOCTI IS
peaizallii y4acCHUKaMH MPaBOBITHOCUH CBOiX MpaB 1 000B’A3KIB, iX 3aXUCTY, OCOOJIUBO,
AKIIO TAaKAUMW Yy4YaCHUKAMHM BHCTYMAIOTh MOpUIWYHI ocobu. CyyacHUIl PO3BUTOK
MPABOBIAHOCUH B)XXE€ HE JIONMYCKAa€e MOBHOLIIHHE (PYHKIIIOHYBaHHA IOPUAMYHHUX OCIO Oe3
npo¢heCioHANTBHOTO MPEACTABHUIITBA.

Tak, 3 omHiei cTOpoHU, 3 MOMEHTY HaOpaHHS YMHHOCTI 3aKkoHy Ykpainu Bim 02
yepBHs 2016 poky «IIpo BHecenHs 3MiH 10 Konctutyiii Ykpainu (11010 mpaBoCcyais)»
B YKpaiHi BBEJCHA TaK 3BaHAa «aJBOKAaTCbKa MOHOIONIS», KA JOKOPIHHUM YHUHOM
3MIHWJIA IOPUIUYHUN PUHOK, a 3 1HIIOT CTOPOHHU Hallla JiepKaBa BUMYIIIEHa repedyBaTH
B CKJIQJIHUX YMOBaX BOEHHOTO CTaHy, HECHPHSTIMBHUX JJIs PO3BHTKY T'POMAaJISTHCHKOTO
CYCHUIbCTBA.

BBaxkaeMo, 110 IHCTUTYT MPOLECYAIBHOT'O MPEACTaBHUIITBA SK BHJ MPABHUYOI
JIOTIOMOTH MOYE CIYTyBaTH «IAKMYCOBHM TMAaIipiieM» HE3aJeXHOI CyT0BOI CHCTEMH,
OCKLIbKHM BUCTYMA€E rapaHTOM 3A1MCHEHHS MPaBOCYAJsl Ta BIJIrpa€ BU3HAYAILHY POJIb Y
3a0e3meyeHHl HAJIG)KHUX YMOB IPOKUBAHHS JIFOAWHU Y CYCHUIBCTBI. JlOoCTymHICTH Ta
AKICTh 3a0€3MeUYeHHS 0C10 TPABHUYOIO JOTIOMOTOIO € BU3HAYAILHOIO PHCOIO JOCTYITHOCTI
NpaBOCYIsl y IPABOBIii 1epKaBi.

3a Takux OOCTaBMH BHUHHUKJIA HEOOXIJHICTh y TMPOBEACHHI KOMIUIEKCHOTO
JTOKTPUHAIBHOTO JTOCITIKEHHS MPOIECYAThHOTO TMPECTAaBHUIITBA Y aIMIHICTPATHBHOMY

CYJIOUYMHCTBI.
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B ocHOBY mocnipkeHHs MOKJIaJI€HO HAyKOB1 3100yTKH TaKWX HAayKOBIB sk B. b.
Agep’ssnoB, O. M. bannypka, B. M. bessenko, lO. II. butak, O.M. Benuuko, T.b.
Binpuuk, 1. I1. I'omocuiuenko, T. O. I'ypxiit, M.B. JIxadapora, C. B. Kisanos, 1. b.
Komiymko, A. T. Komsiok, O. B. Ky3smenko, P. O. Kyiibina, €. B. Kypinnuii, B. K.
Marsiituyk, P. C. Menbnuk, B. I'. [lepenemok, O. II. Ps6uenko, O.Jl. CBaToubkuii, A.
O. CeniBanos, M.1. CmoxoBuua, JI.B. Tamii, I'. I1. Tumuenko, T.A. OcTaneHko Ta iHIIHX.

HasBHi B miTepaTypi JOCHIDKEHHS IHCTUTYTY TPEJACTaBHUIITBA dYepes
MDKTaly3eBUI XapakTep 1HCTUTYTY, BIAHOCHO HETPUBANUM Mepion Aii «aJBOKATCHKOI
MOHOMOJIi», MalTh (parMeHTapHUNA Ta EMmi30JUYHUN XapaKTep, OCKUIbKH BOHU
3MIIACHIOBAIKCS B paMKax HAYKOBHUX pOOIT, SIK1 MaJIM 1HIIUNA MPEAMET Ta 1HII 3aBIAaHHS.
OxpecneHa TeMa TaKOX aKTyali3yeTbCs THM, IO Tpoiec (GOpMyBaHHS aIBOKATCHKOI
MOHOIOJI11, Ha HAaIly AYMKY, HE 3aBEPIICHO.

3B’A30K po0OTH 3 HAYKOBUMHU MPOrpaMaMu, NJiaHaMu, TeMamu. J[ociaiKeHHs
BUKOHAHO BIMOBITHO 10 3akoHy Ykpainu «IIpo mpiopuTeTHI HanpsMHU PO3BUTKY HAyKH
1 TexHIKnW», HarioHaapHOT CTpaTerii i3 CTBOpeHHs 0e30ap’€pHOro MpocTopy B YKpaiHi Ha
nepioa 10 2030 poky, 3aTBepkeHOi moctanoBoro Kabinery MiHicTpiB Ykpainu Bing 14
kBIT. 2021 p. Ne 366-p, [Ipo Ilini cramoro po3Butky Ykpainu Ha nepiof 10 2030 poky,
3arBepkeHl Ykazom Ilpesumenta Ykpainm Bim 30 Bepecus 2020 p. Ne 722/2019,
Konnenmiii  JlepaBHOT IUIbOBOI  HAYKOBO-TEXHIYHOT MpOTpaMud 3 BUKOPUCTAHHS
TEXHOJIOT1{ IITYYHOTO 1HTEJEKTY B IPIOPUTETHUX Tay35X EKOHOMIKH Ha nepiof 10 2026
POKY, cxBaJieHy po3nopspkeHHsM Kabinety MinicTpiB Ykpainu Bin 13 kBitHa 2024 p.
No 320-p.

Tema nucepramiiinol pod6oTu 3aTBepa:keHa Buenoro pagoro {HimpoBCHKOro
HauioHaJbHOro yHiBepcurery iMeHi OJiecst I'onuapa (mporokoa Ne 4 Bix 19.11.2020
p.)

Meta i 3aBaaHHsl JoCHil:KeHHA. MeTo AHMcCepTaifHOrO JOCTIIKEHHS €
BUpIIIEHHS HAyKOBOTO 3aBJaHHS IMIOAO pPO3POOKH TEOPETUYHHMX, IPAaBOBUX Ta
MPAKCEOJIOTTYHUX 3acajJ NPOUECYaTbHOTO TMPEJCTABHUUTBA B aJAMIHICTPATUBHOMY

CYJIOUYMHCTB1 YKpaiHH 3 ypaxyBaHHSM JIOCBIY MPOBITHUX 3aKOPIOHHUX JIEPHKAB.
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JIOCATHEHHS TOCTaBJICHOT METH 3YMOBWJIO MOCTAHOBKY Ta BUPIMIEHHS TaKHUX
3aBJlaHb:

- MPOBEJICHHSI CUCTEMHOT'0 aHaTI3y ICTOPHYHUX €TaIliB CTAHOBJICHHS Ta PO3BUTKY
IHCTUTYTY MPEJCTAaBHUIITBA B YKpaiHi Ta CBITI;

- BHECCHHS MPONO3uIlii moa0 hopmMynroBaHHs ae]iHiIii, 03HaK MpeCTaBHUIITBA,
fioro nmojuly Ha BUAM,

- 3JIUCHEHHS AaHAJIITUYHOTO OTJSIYy 3aKOHOJABUOIrO 3aKpilVICHHs Ta CTaHy
HAYKOBOTO JOCIIPKEHHSI IHCTUTYTY NMPEACTAaBHUIITBA B Y KpaiHi Ta IHO3EMHUX JIEpKaBax;

- JOCT/KEHHS BIUIMBY Ha PUHOK IOPUAMYHUX TOCIYT YKpaiHU Ta 3’sSCyBaHHS
npoOJIeMHUX MUTaHb BIPOBAIKEHHS MOHOTIONIT aJBOKATIB Ha Cy/I0BE MPECTaBHUIITBA,

- 3’dCcyBaTH CTaH HOPMATHMBHOTO PEryJIIOBaHHS 3aCTOCYBaHHS 1H(pOpMAIiitHIX
TEXHOJIOT1M, B TOMY WYHCII IITYYHOTO IHTEJEKTy, y JISUIBHOCTI aJBOKATIB, SKi
3MIMCHIOIOTH TIPOIIeCyalIbHE MPEICTABHUIITBO Ha MPOoQeciiiHIi OCHOBI.

O006’ekTOM [J0CJIIKEHHS € TMPaBOBIAHOCHHU, 110 BUHUKAIOTH 13 3a0€3MEUYCHHS
peanizaiii MpolecyaabHOIO MPEJACTAaBHUIITBA B aJMIHICTPATUBHOMY CYJOYMHCTBI
Ykpainu.

IIpeameTroM  gociailskeHHss €  TpoIecyalbHE  MPEACTAaBHUITBO B
aJIMIHICTPATUBHOMY CYJIOUYMHCTB1 Y KpaiHu.

Metoau nociaigxeHHsi 00OpaHO 3 ypaxyBaHHSAM IOCTaBJICHUX Y POOOTI METH 1
3aB/iaHb, crienn(diku 00’ €KTa 1 mpeaMeTa JOCTIIKEHHS.

JlocHiKy0uu TeHe3y THCTUTYTY MPEJCTAaBHUIITBA Y CBITI Ta OCOOJIMBOCTEN HOTO
PO3BUTKY Ha TEpeHaX YKpaiHW, B po3pi3l ICTOPUYHOTO aHai3y MPABOBUX JIOCSTHEHb
PI3HUX BIKIB, OYJI0 3aCTOCOBAHO iCIMOPUKO-NPABOBULI MEMOO.

JIns BUBYEHHS CIIBBIHOIIECHHS TOHATH, IIO XapaKTepU3YIOTh MpOIeCyalbHE
MPEICTaBHUILITBO (32 3aKOHOM Ta JOTOBOPOM), aJBOKATypy, IITYYHOTO IHTEIEKTYy —
BUKOPUCTAHO OialeKMUYHUL Memoo.

[Tpu o3Ha4YeHH] HAOPSMIB 10 MOAAIBIIOrO peGOopMyBaHHS YUHHOTO BITYUZHSIHOIO
3aKOHOJIABCTBA BUKOPUCTAHO KOMNAPAMUBHUU (CUHXPOHIYHUL) Memoo HayKOBOTO
JOCTIPKEHHS, 3a JOTIOMOTH SIKOTO BpPaxOBYBaBCsS JIOCBIJ TMPABOBUX CHUCTEM PI3HHUX

nep:kaB (OUTbIIO0 Mipoto Kpain €Bpomneiickkoro Coro3sy).
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TeopeTnyHOI0 OCHOBOIO aHMCepPTANii, BPaXOBYIOUM OaraTorpaHHIiCTh i TEMH,
CTaJIM Tpalll BITYM3HIHUX 1 3apyO01KHUX HAYKOBLIB Y cepi CyA0BOro mporecy YKpainu,
aJBOKaTypu, a TaKOX Yy Taly3l Teopii JepkaBu 1 TMpaBa, KOHCTUTYIIIHOTO,
KPUMIHAIBHOTO, TOCTIOJIAPCHKOTO, aAMIHICTPATUBHOTO MPOIECYaTbHOTO MpaBa Ta 1HIINX
rajmy3ei B acleKTi TeMH JUCEPTAIIITHOTO JOCTIIKEHHS.

HopmaTuBHy 0a3y H0C/IiIKeHHSI CTaHOBJISITh 3aKOHOAABCTBO YKpaiHU, B TOMY
gucii, ame He BukiIoyHo Koxctutymis VYkpainm, Komekc aaMmiHICTpaTHBHOTO
CYIOYMHCTBa YKpaiHu, 1HII 3aKOHOJIaBY1 aKTH YKpaiHH, TIOCTAHOBHU Ta PO3MOPSAIHKEHHS
Kabinery MinicTpiB Ykpainu, 3apyOi’kHe 3aKOHOJaBCTBO.

EMnipyyHOI0 O0OCHOBOIO JOCTIAKEHHS €. aHATNTUYHI y3arajlbHEHHS Ta
CTaTHCTUYHI JaHl Paam amBOKAaTCHKMX acoIliaiii Ta MPaBOBHX TOBAPUCTB CBPOMH
(CCBE); Mixnapoanoi acomiaiii opuctiB (IBA); Mixnapoanoi komicii ropucti (ICJ);
HAAY, a takox pe3ynbraté onutTyBaHHs 100 pecrnoHIEHTIB, SIKi MalOTh HOPUAHYHY
OCBiITy, B TOMY 4YHCIi BHKJaJadiB HABYAJIbHUX 3aKjajiB, aJBOKATIB, apOITpaKHUX
Kepyrounx. JlucepraHToM TakoX BHUKOPHCTOBYBajMCS U oQimiitHO omy0JiKoBaH1
MaTepiald CyJOBOi NpakTUKH, 30kpema BepxoBHoro Cyay, pillleHHS, BUCHOBKU Ta
yxBasin KoncturyuiiHoro Cyny Ykpainu, a Takox npaktuka €sponeiicekoro Cyay 3
MpaB JIIOIUHU.

HaykoBa HOBHM3HA TUCEPTAIIHOTO JOCHIHKEHHS MOJSTa€E y TOMY, IO BOHO €
OJIHMUM 13 MEpIIUX MICIS 3alpOBaHPKEHHS «aJIBOKATCHKOI MOHOMOJII1» KOMIUIEKCHUX
IOKTPUHATBHUX  JOCHIIKCHb IHCTUTYTY TMPOIECYaJbHOTO TPEJCTaBHHUIITBA B
aJIMIHICTPAaTUBHOMY CYJIOYHMHCTBI YKpaiHu. Y pe3ylbTari MPOBEJACHOTO AOCTIIKEHHS
c(opMyITHOBAHO HU3KY MOJIOKEHb, BHCHOBKIB 1 MPOIMO3UI[ii, HOBUX Y KOHIICTITYaJbHOMY
TUTaH1 i aKTyaabHUX JJIs FOPUANYHOI HAYKH Ta MPAKTHKH, a CaMe:

1. 3a gomoMoru iCTOPUYHOTO METOAY AOCTIHKEHO TUHAMIKY PO3BUTKY IHCTUTYTY
NPEICTAaBHUIITBA, BUOKPEMJIEHO KIIIOUYOBI UYMHHHUKH, SKI COPUYUHWIA PO3BUTOK
NPEICTAaBHUIITBA 32 3aKOHOM Ta JJOTOBOPOM;

2. 3ampoIOHOBaHO PO3IJIAJIaTH AJBOKATYypy SK IyOJIiYHO-TIPaBOBE Mpodeciiine

00’ €IHAHHS FOPUCTIB, JISIIBHICTD SIKOTO CIIPSIMOBaHA Ha 3a0€3MeYEHHS 3/111ICHEHHS
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pPEATBHOTO Ta TIOBHOI[IHHOTO 3aXHCTy TMpaB 1 3aKOHHUX 1HTEPECIB OCI0 MUIIXOM
Ha/IaHHA KBaJi()iKOBaHOI MPaBHUYOT TOTIOMOTH;

3. YaockoHaneHo KJIacudikario IPOLECYaTHHOTO NpEeCTaBHUIITBA,
3aMpONOHYBAaBILH MMOALIT MIPEJICTaBHUKIB 32 3aKOHOM Ha:

e JlepxkaBHi mocajoBi 0COOM, YITOBHOB)KEH1 Ha 3/IIMCHEHHS MPEACTaBHUIITBA
3a MOCaaok0

e 0co0u, fIKl 3IMCHIOIOTh MPEICTABHUILITBO HOPUAUYHUX 0CI0 y 3B’S3KYy 13
OTPUMAHHSM CIIELI1aJIbBHOTO CTaTyCy

e ['pomanchki opraHizailii croxuBadiB (00'€JHAHb CIIOKUBAYIB);

4. CdopmynboBaHO MIAX1A A0 BU3HAHHS JIIKBIZATOpa HOPUAWYHOI ocoOu OaHKpyTa
came sIK sIK 0co0H, sIKi 3aKOHOM HaJaHO MPAaBO 3BEPTATUCS JO0 CYAy B 1IHTEpecax
HmMMX 0cid, 1o mnoTpedye BIAMOBIIHOTO BIMOOpaKEHHS B YUHHOMY
3aKOHO/IAaBCTBI.

5. 3ampornoHOBaHO 3aKOHOJABYO YTOUHUTHU TMOHSTTS «CaMOMPEICTABHHUIITBO» IS
IOPUANYHUAX 0C10 MPUBATHOTO CEKTOPY, OOMEXHBIIN HOTO chepy 3aCTOCYBaHHS;

6. IlornuGneHo aHaji3 3aKOHOJABYMX IHIIIATUB, COPAMOBAHUX Ha YJAOCKOHAJICHHS
CTaTyCy aJIBOKAaTa B aIMIHICTPATUBHOMY CYJOYUHCTBI;

7. TlpoBeneno cuctemHuii anamniz 3apyoOiknoro gocBiny (CIIIA, Benuka bpuranis,
Himeuunna, ®paniist) moOyg0BH 1HCTUTYTY MpodeciifHOro MpeACTaBHUIITBA 3
METOI0 a/IanTanii HalKpamux NPakTHK A0 MPaBOBOI CHCTEMH Y KpaiHH.

8. OOrpyHTOBaHO JOIUIBHICTh 3aKOHOJABYOTO 3aKpIIICHHS 00OB’SI3KOBOTO
CTpaxyBaHHS MPoQeciitHOT BiMOBITATHHOCTI aJIBOKATIB B YKpaiHi Ta JeTaabHOI
peryiaMeHTaIlli mpaBoBoOro CTaTycy ajgBokara y Meiallii;

9. 3milicHeHO TeopeTHYHe OOIPYHTYBaHHA MOXKJIIMBOCTI IHTErpaiii HOBITHIX
uugppoux iHcTpymeHTiB (Al, EyeWitness to Atrocities) y AlSUIBHICTB
NpECTaBHUKIB, 30KpeMa aJIBOKATIB, B YMOBaX BOEHHOTO CTaHy;

10. JocnimpkeHo HopMaTUBHUM Tiaxin €Bpomeiicbkoro Corw3y 70 perylroBaHHS
mryuHoro iHTenekty (Regulation (EU) 2024/1689) Ta okpecneHo mnpoOsieMH1
MUTAaHHS BUKOPUCTAHHS INTYYHOTO IHTENCKTY y HOPHAWYHIA TPaKTHIII,

3aMpOTNOHOBAHO MIAXIJ 10 HOTO BUKOPUCTAHHS.
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IlpakTHYHe 3HAYEHHSI OTPUMAHMX Pe3yJbTATIB MOJIATa€ B TOMY, IO X MOKHA
BUKOPHCTATH Y:

Y HopMOTBOpUYIii AisJILHOCTI — 1111 Yac po3poOKK Ta BHECEHHs 3MiH 10 Koaekcy
aJIMIHICTPATUBHOTO CYAOYMHCTBA YKpainm, 3akony VYkpainu «lIpo aaBokatypy Ta
aJIBOKATChbKYy MISTIbHICTHY, 3akoHy YkpaiHu «[Ipo Oe3omnaTHy MpaBOBY JOMOMOTY»
10J10:

o YTOYHEHHS TepPMiHa «CaMOIPEIACTaBHUIITBOY;

o PO3MEXYBaHHS MiJICTaB Ta (HOPM 3aKOHHOT'O MPECTABHUIITBA;

o 3aKpiMIeHHs 0COOJIMBOCTEH MPEeACTABHUITBA apOITPAXKHUX KEPYIOUHX;

o 3alpoBaKEHHS OOOB’S3KOBOTO €JIEMEHTY TEPEBIPKU aJBOKATCHKOIO
opJiepa Ha eTaini MiATBep/KEHHs TOBHOBAKEHb.

2. Y npaBo3acTOCOBHi mnpakTuumi — JUIsl CyAJIB, aJBOKaTiB, MPOKYPOPIB,
MPEJCTaBHUKIB CTOPIH M1 Yac:

o TIYMayeHHsS MEX MOBHOBaXXEHb MPEICTABHUKA,;
o BH3HAHHS JOMYCTUMOCTI 200 HEMPUITYCTUMOCTI JIIi CaMOIIPEACTABHUKA;
o OIIIHKHU J0Ka31B, 310paHUX 13 3aCTOCYBaHHAM LU(DPOBUX TEXHOJIOTIH.

3. Y npodeciiiniii miaroroBui 0pucTiB — AK HaBYAJIbHUWA Martepian s
BUKJIQJIaHHS KYpCIB 3 aJMIHICTPATUBHOTO MPOIECY, aIBOKATCHKOI HISTILHOCTI,
MOPIBHSUIBHOTO CY/I0YMHCTBA.

4. Y [iIbHOCTI  Opra”HiB  aJBOKATCbKOI0 CaMOBPAAYBAHHA —  JUIS
BJIIOCKOHAJICHHS MOPSIKY KBaTi(iKaIiHHOTO OLIIHIOBAHHSA aJIBOKAaTIB,
3aMpoOBa/PKEHHSI CYYaCHUX €TUYHUX CTAHJAPTIB MPEACTaBHUIITBA B LU(DPOBOMY
CEPEIOBHIIII.

5. YV noganbmmux HaAyKOBHX JOCJHIIKEHHSIX — SK TEOPETUYHA 1 METOAOJOrIYHA
0aza g AOCHIDKEHHS 1HCTUTYTY NPEACTaBHUIITBA y cdepi TrocrnoaapchbKoro,
IIUBUIBHOTO Ta aIMIHICTPATUBHOI'O MPOIIECIB.

OcoducTuii BHecok 3100yBaua. J[uceprailisi BUKOHaHa 3100yBa4eM CaMOCTIMHO

1 € 0cOOUCTUM JOCTIIKEHHSIM, @ OTPUMaH1 pe3ylbTaT MICTATh HAYKOBY HOBH3HY. [Ipu
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BUKOHaHHI pOOOTH BHKOPHCTOBYBAIMCH HAYKOBI MpaIli, MOCIOHWKH, MOCWJIAHHS Ha SKi
3a3HaYEHO 33 TEKCTOM.

Anpobania matepianiB qucepranii. OCHOBHI HAyKOBI1 MOJIOKEHHS Ta BUCHOBKH
AUCEepTaliiHOTO AOCHIIKEHHS O0O0roBoproBaiucs Ha Kadeal aaMIHICTPAaTUBHOIO 1
KPUMIHAIBHOTO TMpaBa JIHIMPOBCHKOrO HAalllOHAIBHOTO YHiBepcuteTy imeHi Omnecs
['oHuapa, a TakoXX y HAyKOBUX MyONIKaIisX y BITYM3HSHUX Ta 1HO3EMHHX (PaxoBUX
IOPUINYHUX BUJAHHAX 32 aBTOPCTBA IUCEPTAHTA.

OCHOBHI TEOPETUYHI MOJOKEHHS W pe3ylbTaTH IUCEPTALIIHOrO IOCIIIKEHHS
JOTOBIIaIMCh Ta OOrOBOPIOBAINCH HA MIKHAPOJHUX HAYKOBHX 1 HAYKOBO-TIPAKTHYHUX
KoH(pepeHIisnx, B Tomy uucii Ha: XIII MixxHaponHOT HayKOBO-TIPaKTUYHOI KOH(PEPEHITiT
CTYJICHTIB, acmipaHTiB Ta Mojoaux ydeHux, lllopiunomy BceykpaiHChbkOMY HayKOBO-
OpakTUYHOMY topuaudHoMy dopymi (Jduimpo, 18 TpaBus 2023 p.), Illopiuniii
Bceykpaincekiit HaykoBo-mipakTudHOi koHbpepeniii (M. Juinpo 23 muctomana 2023 p.)
Ha TeMy: «3a0e3leueHHs NPUHLMIIIB MOBArd, 3aXUCTy Ta peaiizauii OpaB JUTHUHU Y
1IU(HPOBOMY CEPEIOBHIIII.

IMyo6aikamii. [lonosxxenns auceprariiii BigoOpaxkeHo B 14 HayKoBHX MyOTiKaIlisx, i3
HUX TPU — Y BUJAHHSIX, SIK1 BXOJATH 10 MEPEiKy HayKoBHX (paxoBUX BUAAHb YKpaiHH,
1Bl y 3apyobkHUX daxoBux BuaaHHax (Yecvka PecnyOmika, deneparuBHa PecnyOmika
Himeuunna), neB'siTe — y T€3ax JOMOBIACH HA HAYKOBO-ITPAKTUYHUX 3aX0/aX.

CTpykrypa Ta o0car paumcepramii. [lucepramis ckiamaerbcss 3 aHOTAaIlld
YKPaTHChKOIO U aHTIIIHCHKOI0 MOBaMH, MEpEIiKy YMOBHHUX MO3HA4Y€Hb, BCTYIY, TPbOX
pPO3AUTIB, IO MICTSATh OJMHAIIATE MIAPO3ILIIB, BUCHOBKIB JI0 KOXXHOTO pO3ILTY,
3arajJbHUX BHCHOBKIB, CIIHCKY BHKOpUCTaHHUX Jkepen (165 HaiimeHyBanb Ha 21
CTOpIHKax) Ta TPhOX JOJIATKIB Ha 8 CTOpiHKAX. 3arajdbHUN 00CST qucepTallli CTaHOBUTD

202 cTOpiHOK, 3 AKUX 157 CTOPIHOK — OCHOBHUM TEKCT.
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PO3/ILJI 1. TEOPETUKO-METOAOJIOTTYHI 3ACAIU JOCJIUKEHHS
IHCTUTYTY NPEICTABHUIITBA B AJIMIHICTPATUBHOMY
CYJOUYUHCTBI

1.1. T'eHe3a iHCTHTYTY NpeICTABHUUTBA Ta OCOOJHUBOCTI HOro0 PO3BUTKY B
aJMiHicCTpaTUBHOMY Npoueci B YKpaiHi Ta cBiTi

BinbImicTh HAYKOBIIB NMPHUXOASTH 10 CHUIBHOTO BHUCHOBKY TPO T€, M0 KOXKHE
HayKOBE JOCIIKEHHSI TMOBUHHO PO3MOYMHATHUCH 13 JOCHIJKEHHS ICTOPUYHUX MOI1N
MO0 TpPEeIMeTy Takoro JAociipKeHHs. ToOTo, MOCHIKEHHS, SK TPaBHIIO,
PO3MOYMHAETHCS 13 3aCTOCYBAaHHS 1CTOPUYHOIO METOAY, CYTHICTH SIKOTO TOJISTaE y
BHMBUYEHHI BCIX SIBUI Ta MPOLECIB y IMHAMIYHOMY PO3BUTKY, CTAHOBIIEHHI Ta Y 3B'A3KY 3
KOHKPETHHMH eTalaMH ICTOpii CycCHibCcTBa. BHBYEHHS 1CTOPUYHOTO JIOCBinY,
BU3HAUCHHS C€TaliB CTAaHOBJIICHHA Ta PO3BUTKY OO0 ’€KTa JOCIIDKCHHS BiJ dYacy
BUHUKHEHHS 70 CYYacCHOCTI JO3BOJISIE OTPUMATH JOCTOBIPHI PE3yJIbTATU 1 BUCHOBKH,
HiATBEPIKY€E HAYKOBY 00’ €EKTUBHICTD JOCIIIIKEHHS.

Tak, ax cmymHo 3a3Hauae B. 3yii, cy4acHiCTh He MOXe iCHyBaTH 0e3 CBOrO
MUHYJIOTO, & HEJJOCTaTHE MOTO TMi3HAHHS MPU3BOJIUTH JI0 3arOCTPEHHS CTAPUX IMOMUIIOK 1
CTBOpEHHA HOBHUX. JIIOJCTBO MpOTSIrOM CBO€I €BOJIOLII MIANUIO BHCHOBKY IPO
HEOOXITHICTh CTBOPEHHS BIAMOBITHUX TPABOBHX IHCTUTYTIB, SKI KOHTPOJIOBAIU O
JOTPUMAaHHS 3aKOHHOCTI M rapaHTyBaJId 3aXMCT NPaB 1 3aKOHHUX 1HTEPECIB IPOMAJISH B
cBaBULIA fepkaBu [54, c. 148].

Cepen Takux IHCTUTYIIH OCOOTUBY pOJb 3aiiMa€ IHCTUTYT MPEACTABHUIITBA, KU
Mae TpuBaiy ictopito. Ha mymky CeBepoBoi €.C., 3Ha4€HHS LBOTO I1HCTUTYTY B
CYCIUIBHOMY HTTI 3yMOBJICHO THM, IO BiH JIa€ MOKJIMBICTh ONTHMI3AIlii Ta aKTUBI3aIlI{
npunOaHHs Ta peaiizaiii cy0’€KTHBHMX TpaB 1 OOOB’S3KIB, a IS HEMI€3TaTHUX
IrpOMaJsIH € OCHOBHHUM 3acO00M iX ydacTi B MPaBOBITHOCHHAX. 3a JOMOMOTOIO
IPEJCTaBHUIITBA MOJIMBI MPpUAOAHHS 1 peamizallis OUTbIIOCTI MaTeplaJbHUX 1 HU3KH

IpoIeCyalbHUX IUBUIBHUX, @ TAKOXK IHIIUX 3a TalTy3eBOI0 HAJIEKHICTIO Cy0’ €KTHBHHUX
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mpaB 1 000B’s3kiB. OTKe, MPEICTABHUIITBO BUCTYMAE OAHUM 13 HAWOUIBI 3HAYHHUX
rapaHTiil peajqbHOTO 3/1HCHEHHS MpaB 1 BUKOHAHHA 000B’sA3KIB cy0 ekTtamu mpasa [ 130,
c. 345-350].

JIOCTIIPKEHHIO T€HE3U CTAHOBJIEHHS THCTUTYTY MPOIIECYaIbHOTO MPEACTaBHUIITBA
MPUCBSYCHI HAYKOBI poOoTH Takux BueHuX sk H. Animyk, I1. bamzemok, O. banmypka,
H. Huxta, 1O. Jlucenka, H. ta C. Menseneuko, 1. Ilepesep3u, O. Ilimonpuropu, O.
Poccunwhoi, €. CeBeporoi, O. Tanaukina, C. Upankina tomo. OpHaK, HE3BaKalOUn Ha
ICHYIOUHI CTYMiHb PO3POOJICHOCTI TaHOTO MUTAHHS, 3aJUIIAIOTECS OKPEMI aCIeKTH, SKi
3acIyrOBYIOTh Ha yBary i mojanbliie BUBYeHHS. CHHMpAOUMCh B TMEPIIy Yepry Ha iX
TOCIIJIKEHHS,  CIpoOyeEMO 3pO3yMITH OOCTaBMHHM, B SKHX (OpMyBaBCS 1HCTUTYT
NPEICTaBHUIITBA CaM€E B aIMIHICTPAaTUBHOMY CYJOYUHCTBI.

Po3BuTOK nIOACTBA, CyCcHUIBCTBA Ta JIEPKABHOCTI CHIPUSB TMOSBI Ta E€BOJIOIIT
IHCTUTYTY TMPEACTaBHUIITBA OCOOW, SKMH MPOWIIOB TPUBAIUN LUISIX 3MIH Ta
BJIOCKOHAJICHHS Bia yaciB icHyBaHHs CraponaBaix ['perii, Pumy, €runty m10 chorojHi.
HaiiGinpm BiporiqHuM TPUINYHICHHSIM 3aa€Tbes, mo came y Crapomashiit ['pemii
BIIOYJIOCh 3apOJIKEHHS 1HCTUTYTY MNPEICTABHULITBA 1 aBOKATypH, LIO IMOB’S3aHO 3
MOSIBOIO 1 PO3BUTKOM PHUTOPUKH (OpPaTOPCHKOIO MUCTEITBA) Ta BIPOBAKEHHSM i1 B
cynoBuit mpoiiec. Icropis 30eperia BiloMOCTI IPO BUIATHUX OPATOPIB TUX YaCiB, TAKUX
aK AHTU]aH, AKui y V CT. 70 H. €. BUKJIAJaB CyJ0BE KPAaCHOMOBCTBO Ta PO3pOOUB

OCHOBHI ITpaBuJjia MOo0yI0BU CYI0BOi TPOMOBH.

B Ti yacu olHMM 13 OCHOBHUX HAIpsIMKIB OCBITH OyJa coicTuka (rpemsk. cedic -
BUuTENb Mynpocti). Came mpencTaBHUKH co(i3My BIEpIIE CHCTEMaTHU3yBalu Taki

TIOHSTTSI SIK JTIHTBICTHKA, JIOT1Ka, PUTOPHUKA, €THKA 1 HABITH TEOPIIO IEPIKABHOTO YCTPOIO.

JUis 1eMOKpAaTUYHOTO YCTPOIO CTapoAaBHbOi ['perii BH3HAYaNbHUMU PHCAMU
UBUIHHOTO 1 KpUMIHAJIBHOTO CYIOBOTO MPOIECy OyJIu MPUHIIUIINA 3MarajbHOCTI, YCHOCTI
Ta MyOJNIYHOCTI NPOBAPKEHHS CYJOYMHCTBA. Y TaKMX YMOBaxX BEJIHMKE 3HAUYCHHS
OTPUMAaNI0O KPAaCHOMOBCTBO — BMIiHHS BIIEBHEHO 1 MEPEKOHIUBO JOBECTU CBOIO TYMKY,
CXWJINTA YYaCHUKIB Ta CYJJIB Ha CBOIO CTOPOHY, 4, OTXK€, CKJIAJIHCS BCl YMOBH IS
PO3BUTKY OpaTOpChbKOro MucteurBa. ¥ 335 p. 10 H. €. CTBOPIOETHCS Meplia Teopis

OpaTOpChKOr0 MUCTELTBA, BUKIAAeHa y «Putopuka» Apictorens, sika 30eperia cBoe
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3HAYEHHS N0 CHOTOACHHS. Y BWINE3a3HAUYCHIN TMpalll PUTOPHKA MPEACTABICHA SK

MUCTEITBO MEPEKOHAHHS ayAUTOPii.

Sxmo ocoba He Oyna HaAlIeHA TAJJAHTOM KPaCHOMOBIIS, TO BOHA 3BepTajiach 3a
JIOTIOMOTOK0  JUIsl CKJIQJIeHH MPOMOB (TIO30BHUX YW BUIIPABAAIBHUX). 3 YacoM
3 SABIIIOTHCS TIpodeciiiHi jororpadu — 0coOu, sIKi CIemiaai3yBaaucs Ha CKIAJCHHI
MIPOMOB JIJIsl CYJIOBUX PO3TJISAIB, sIKI BTIM 0€3MOCEPEIHBbOI y4acTl Yy CyI0BOMY IPOIIECi,
AK IpaBuiio, He Opanu. Ha Toil yac TpaauuiiftHOO Oyna NpakTHKa, sKa [oJiiraia B TOMY,
[0 KJIE€HT BHUKJAJIaB CBOIO CIpaBy MEpea BiIOMUM OpPAaTOpPOM, SKUU TOJ1 TOTYBaB

IIPOMOBY, SIKY KJIIEHT YATAB YU BUTOJIOLIYBAB B CYI.

Crig mOroAUTHUCH 13 IYMKOIO psJly HAyKOBIIiB, B ToMy uucii [.M. [lepeBep3u, sikuii
CTBEPIKYE, 10 BUKIIOYHO JOororpadis He 3Morja MOBHICTIO 3aI0BOJIBHUTH MOTPeOy B
CYJIOBOMY 3aXHUCT1, TOMY II3HIIIIEe 3aXHCHUKIB MTOYaJIH JIOMyCKaTH J0 mpoiecy. Hamucany
IPOMOBY CIiJl €peKTHO Ta TMEPEKOHIMBO BUTOJOCUTH O€3MOCepeHbO TEpes CYAOM.
Tomy, miciis 0coOMCTOro BUCTYIY YYaCHHMK CYJOBOTO MpPOLECY KIUKAaB Ha JOMOMOTY
CTOPOHHBOTO, TaK 3BAHOT'O CUHETOpa: pojAnYa, Apyra, oparopa — sIKuil Mir OM JOTIOBHUTH
Moro Buctyn. Tak, nocTynoBo (pOpMy€eThCsl IHCTUTYT pUTOPIB (OpaTopiB) abo codicTiB —
npodeciiHuX opaTopiB YW BUWTENIB KPAaCHOMOBCTBA, SKUM OyJIO JI03BOJICHO
NPEACTABIATH Y CYIOBHX IIporecax TIEeBHI KaTeropii oci0 (MaJoiiTHI, XKIHKH,
MICUXIYHOXBOpPI 0coOM) abo Trpomany, TOOTO  BHIAJKax, KOJM HEMOXIHUBO Oylo
3a0€e3MeUnTH 0COOUCTY YyUYacTh 3 MeBHOI NpuunHU. [I[poMoBa cuHeropa maina, ik paBuio,
BUpIIIaibHE 3HaueHHs. [IpoTe, y neskux BUIagkax ocoba He moTpedyBana JTOMOMOTH
KPAaCHOMOBHOI'O CHHEropa, JOCTaTHIM OyJi0 BUCTYMYy MapakjeTra, M0 BcCiMa CHJIaMU
HamaraBcsl TEpPEKOHATH CYAJI0 B MpaBoTi ocoOu. [lapakier mMoscHIOBaB OKpeMi
O0OCTaBMHU CHpaBH, MIATBEP/KYBaB HECTIPABEIIUBICTh OOBHHYBAaY€HHS, BHUCTYIIAB 3

IIPOMOBOIO PO 0CO0Y MIICYAHOIO Ta HOT0 BUCOKI MOpajbHI KOCTI Towo [87, c.15]

3a TBepmkenHsM Ilonomapenka O., 1me OJHIEID KaTErOpi€ro, SKi MOTIH
BUKOHYBAaTH TPEJCTABHUIILKY Ta MPABO3aXUCHY (QYHKIIO B CYAOBOMY Iporeci Oyiu
IparMaThKy — CIEIIaIiCTH 3 IIpaBa, 3HaBIll 3aKOHOIABCTBA, K1 I0NIOMarajiy jororpadgam

Ta OpaTopaM IOPUANYHUMHU nopaaamu [91].
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OTxe, Ha HaIly OYMKY, 3apOJKEHHS IHCTUTYTY MPEICTABHHIITBA BilOYyJIOCH B
yMOBax MONAUTY (YHKLIM TNpeACcTaBHHKAa MDK PI3HUMH CyOiHCTHTyTamu. Tak, 3a
MIATOTOBKY 3aXMCHOI MPOMOBH BIANOBIAAB jororpad, miAroToBKy MpaBOBOi MO3MUIT —
nparMaTuk, a Oe3mocepe/Hid BHCTYIN y CyAl BiA iMeH1 1HIIOI OcoOM 3M1iCHIOBaBCS
putopom abo codicToM.

Ha wam mormsn, takuit minxin y CraponmaBHidt ['pemii nmemo KoHTpacTye i3
Cy4aCHUM pO3yMIiHHSM Tpodecii IopucTa, TUM OLTbINE aJBOKaTa K 0cobu, podoTa sSKOi
MOJIATA€E Y OJTHOYACHOMY BUKOHAHH1 P13HOMaHITHUX (DYHKIIIH.

JlouIbHO HaBECTH MpsIMYy LUTATy ajBokata BepxoBHoro cyny Anaxabany ILlpi
bpimx bxan Kimop, 3a nepekiaaom, 31HCHEHUM y cBOil mpalii BueHuM I1. bamzentokom
[5], a came: «...IToBHOT Ta OCTaTOYHOI BIJIITOB1/I1 HA TUTAHHS XTO K TaKUI aJIBOKAT HEMAE,
OCKUIbKM, HEMA€ TpaHed BUTOKaM Horo mpodecii, siKi piBHAIOTHCS 0 Tl1aMaHTY, KU
BUOJIMCKY€E O€3/1144I0 KOJBOPIB HAa COHIN, 4Yepe3 BEIUKY KUIbKICTh KyTiB. BiH —
HAYKOBEI[b, MPU3HAYEHUH JJIs JOCTIPKEHb Ta KOHCIIEKTYBAHHS, KUTTSI SIKOTO JISSIKHUI Yac
oOMeXeHe KHMKKOBUMU CTiHAMU. BiH € eKcrepToM 3 ONMUTYBaHHS CBIIKIB Ta MITOTOBKH
CYJIOBHX 3aIUCOK Ta MEMOpPaHAyMiB. BiH — reHiit y 3aii cyay, JUIs SIKOTO 111 CYJIOB1 3aITUCH
€ JOpPOXXHBOIO KapTOI IS MaHJpIBHMKA. BiH € JIOTiKOM, SIKHHA IIOCTaE Iepen
AnensuiiHuM cynoM. BiH €KOHOMIYHMH YapiBHHUK, KOHCYJIbTYIOUM KOPHOPATUBHY
obmirarito JupekTopiB. BiH € iH)XKEHepOM MpH OIlHII 3asBKU Ha MareHT. BiH €
npodecopoM eTUMOJIOT1l, KOHCYJIBTYIOUH MI0JI0 PO3POOKHU MOJITUKH BIAMOBIAATIBHOCTI.
Bin € kpae3HaBleM, KOJIM POOUTH pe3lOME MO MpaBy BIACHOCTI Ha MaiiHO. Bin €
OyXraJITepoM, KOJIM TOTy€ MOJATKOBY JeKiapalliio ado miaHye MaeTok. | HapemTi BiH
3aBXK]IM 3AJUIIAETHCS CTYICHTOM, SIKUM MaiKe BChOTo ce0e MPUCBIIye BUBUCHHIO MTpaBa
Ta MIOACHKOI mpupoau...» [164; 5, c. 31].

[Tomanpury icTOpit0 IHCTUTYTY CIIJA BIACIIIKOBYBATH B KOHTEKCTI JOCIIIHKCHHS
npaBoBoi cuctemu CrapojaBHROTO PuMmy sk HAMOUTBII JOCKOHAIOI Ta PO3BUHEHOI
cucteMH Ha Toil yac. Ha »xanp, 6arato akriB 30eperiucs Jjulle 3aBIsSKH ICTOPUKAM Ta
MUCbMEHHMKAaM aHTUYHOCTI, Cepell AKUX YiIbHE Miclie mocinarTh 3akoHu XII Tabnuils,

SAKI Majli CTpaTeriuyHe 3HA4YeHHS IS PO3BUTKY PUMCHKOTO TIpaBa, OCKUIBKH €
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Komudikamiero Maixe Bci€l TomepeaHbOI €pW 3BHYAE€BOTO TpaBa Ta BHU3HAYAIN
MOTAJIBIIMI PO3BUTOK MPaBa, B TOMY YHCII Y Tally31 IHCTUTYTY TPEICTABHUIITBA.

Tak, y CrapogaBuboMy Pumi HaOynu NOLIMPEHHS BHIMAIKU BUMHEHHS il
OJTHUMHU 0CO0AMH 3 METOIO JAaTH MOKJIUBICTh OpaTH y4acTh Y LUBUILHOMY OOITY 1HIIUM
oco0aM, SKi BHACIIJOK HEMOBHOI MPAaBO3JaTHOCTI, BIKYy, CTaHy 3JI0POB'S TOIIO HE MOTJIH
CaMOCTIITHO HaOyBaTH MpaB Ta 0OOB'A3KIB 1 peai3yBaTH ix.

[TlinctaBamMmu  Takoi ALUIBHOCTI, IO 3 4YacoM HaOyna HallMEHyBaHHS
MPEICTaBHUIITBA, MOTIM OyTH POIWHHI 3B'SI3KM, MPHUIHCH 3aKOHY, PO3MOPSKEHHS
BIJIMIOBITHUX JICP’)KaBHUX OPraHiB TOIIO. Y IbOMY pa3i HIIIOCS PO MPEJICTaBHUIITBO HE
n00poBiTBHE, a 000B'SI3KOBE, TaKe, IO BUHUKAE HE3aJICKHO BT BOJI Ta Oa)KaHHS CTOPIH.

OTXe, MPOTIATOM PO3BUTKY PHMCHKOTO TTpaBa B HbOMY TOCTYIOBO chOopMyBaTHCS
7BA BHUJIM NPEICTABHUIITBA, IO BIAPI3HAIUCA 32 CBOIM XapaKTepoM: OOOB'SI3KOBE
MPEACTAaBHULITBO (BUHUKAJIO HE3AJIEKHO Bijl OaKaHHS CTOPIH 1 HE 3ajieXaso Bij iXHBOI

BOJI1) Ta JOOPOBUIbHE MPEACTABHUIITBO (BCTAHOBIIIOBAIOCS HA MIACTaBl YTOJIU CTOPIH).

[Toromxyrouuck 13 bamzemokom II. [5, c. 49], oHcTaTyemo, 1m0 cepes PUMIISH
aJIBOKaIlisl OTpUMaJia IMpIle BU3HAHHS Ta PO3BUTKY, HIK Y JJaBHIX TPEKiB, 110 IMOB’s3aHO
B TOMY YHCII 13 ICHYIOUOIO ITPEPOraTUBOI0 PUMCHKOTO TATPHILis, KA MMojsrana y HaaaHH1
JIOTIOMOTH Ta 3aXHCTY CBOIM yTPUMAHIIM 1 HABITh IHIIWM, XTO 3BEpTaBCsS 3a HOro

MOCIyTaMU Ta IOpaJaMH.

Bueni [ligonpuropa O.A., XaputronoB €.0. cTBepIKYIOTH, 1110 Y CTapoaBHbOMY
Pumi o6csar mpaBocy0’€KTHOCTI 0COOM BH3HAUaBCsS B 3aJIEKHOCTI BiJl HASIBHOCTI TPhOX
CTaTyciB — CBOOOJHM, TPOMAJISHCTBA 1 CIMEMHOro crany. Binm MOMeHTY BifaiieHHsS Bix
JIOHa Matepl 1 MepUIoro KPUKY JUTHHA BUIbHUX OaThbKiB HAAUISIIacs MPaBO3JATHICTIO 1
Morja HaOyBaTH BIIACHICTh, CTABAaTH CIAJKOEMIIEM, a OTXKE 3aKOHHI MPEJCTAaBHUKH 3

IOTO MOMEHTY TpeACTaBIsLIN i1 iHTepecu [89, c.103].

[IpaBo3gaTHICTh 0COOM B JaBHHOPUMCHKOMY CYCIIUIBCTBI MPUIUHSIIACS HE JIUIIE
31 CMEpTIO, a ¥ Y BHUIAJKaxX MPUPIBHAHUX A0 HEi: MpoAaxk y paOCTBO, MOJIOH, JIOBIYHA
KaTopra, BIAMOBITHO B TAKMX BUMAAKaX 0co0a BTpayasia MOXIJIMBICTh TPEACTABISATH CBOI

IHTEepecH caMa 1 MPaKTUYHO CTaBajga MaHOM.
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Jlie3gatHIiCTh Ta ii 0OCST 3aj7ekanu HE JUIIE BiJ BIKy, a ¥ BiJ CTaTi Ta MEBHUX

CTaHiB 1 00CTaBUH, 110 B CBOIO YEPr'y TAKOK BUKIUKAJIO MOTPeOy y MPeaCTaBHUIITBI.

Haii6i1b1l OCHOBONIOJIOKHUM COLIIAJIBHUM IHCTUTYTOM THX 4aciB Oyna familia
(marpiapxanpHa poanHa). CTOCOBHO BCiX WICHIB ciM’i, paOiB Ta maitHa pater familias —
rojioBa pOJAMHU KOPUCTYBABCS HEOOMEKEHOIO BIIaJI010, 0€3 OTJIsAly Ha BIK 1HIIUX YJICHIB
poaunu. Pater familias OyB sik BojiojjapeM BCbOTI'0o MaiiHa, 30KpemMa i Toro 1o HabyBasiocs
IHIIMMH WICHaMU POJWHU, TaK 1 3aKOHHUM TIPEICTABHUKOM BCi€i ciM’1 Ta i1 okpemMux
YIeHIB y Oy/Ab SIKHX BITHOCHMHAX, a TaKOX y Cyll. B cuiy cBOro mosjokeHHs maTtpuuii
OyJnM BIUIMBOBHMHM 1 OCBIYEHHMH, 30KpeMa 1 B IOPUCIIPYIEHIli, TOMY MOTJIU €()EeKTUBHO

MPEJICTABIISATH Ta 3aXUINATH MPEICTaBHUKIB CBOro poay [89, c.103-105].

OxpiM TOTO JaBHROPUMCHKE MPABO 3HAJIO TAKUX MPEJACTABHUKIB OCOOM SIK OIMIKYH
1 MKIyBaJbHUK. K IpaBUiio, 000B’I3KOM OIiKyHa OyB HaIJISII 32 MAJIOJIITHIMH 0COOaMuU
Ta JKIHKaMM, TOJ1 K MIKJIYBAJIBHUKU OMIKYBaJUCS MCUXIYHOXBOPUMH Ta 0CO0aMHU, sKi
HEPO3BAXKIMBO BUTpaydaIl MAWHO Ta TPOII, YUM CTaBWIM ceOe Ta POJUHY B CKPyTHE

CTAaHOBHIIIC.

OnikyHU Ta NIKITyBaJIBHUKY MaJId OyTH JIFOAbMU MOPSITHUMHU Ta MOBAXKHUMHU, aKeE
OCHOBHUM 1X 3aBJaHHsAM Oyiio 30epertd MalHO MIIONIYHUX Ta A0aTH MpO HUX.
370BKUBAaHHS CTAaTyCOM ONIKyHa YW MIKJIYBaJIbHUKA CYBOPO 3acyJKyBaJlOCs

CyCHibCTBOM [89, ¢.274].

Ha nymky Buenoro CeepoBoi €.C., y CraponaBubomy Pumi, Bxe 3a 100U Mi3HBOT
Pecrry6niku 1 [Ipunniunaty, GopmyeThest BXe i BUTbHE (0OPOBUIHHE) MPEICTABHUIITBO,
AKe 3JIIMCHIOETHCS HA MMIJCTaBl I0rOBOPY CTOPIH, @ TAKOXK I1I€ OJUH MPaBOBUN 1HCTUTYT,
III0 MAa€ CBOEIO CYTHICTIO 3aXHUCT IHTEPECIB 1HIIOI 0COOM HUISAXOM YKJIaJACHHS yroj B ii
iHTEepecax Ta 3MIMCHEHHS PI3HOMAHITHUX AN - TISIBbHICTE 03 JopydeHHs (negotiorum
gestio) [130, c. 345-350.].

Tak, Ha mimcraBi moroBOpy AopydeHHs (mandatum) manpmatapiii (MOBIpeHHI) B
iHTepecax Jpyroi ocoOu (IOBIpUTENd) YKIaJaB yrojw, BUKOHYBaB HEOOXIJHI
npornecyanbHi 1ii Tomo. [Ipu oMy cBOiM IpeIMeToM BOHO MOTIJIO MAaTH SIK 1HTepecH

OJTHOTO JOBIPUTEIS, TaK 1 OJTHIET TPETHOI 0COOM ab0 CyMICHI IHTEpPECH 000X YK OTHOTO 3
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HUX Ta moBipeHoro. [lepBicHO BiH OyB O€30IUTATHUM, 1 TITBKH 3TOJOM PUMCHKE MPABO
CTaJI0 MPUITYCKaTH y JOTOBOP1 AOPYYCHHsI TOHOpap, a IIe Mi3HIle HaBIThb YMOBY MpPO
BuHaropony. Sk 3Beprae yBary H. Jluxta, MmangaTapiii He MaB IpaBa BIIXWIATHUCH BIJ
3MICTY JOPYYCHHS HaBITh SIKIIO II€ IPU3BEJIC /10 J0IaTKOBOI BUTO/IM JIOBIPUTEIIOI0 SIKIIO
BHACJIJIOK 3MiHM OOCTaBUH JOPYYEHHS CTaJ0 HEMOXKJIMBO BHKOHATH, MaHJATapii MaB
3BEpPHYTUCh JIO JOBIpUTENS 3a NOJAJBIIMMM IHCTPYKIISAMHU, SIKIIO BIACYTHS Taka
MO>KJIUBICTh — JIOPYYEHHS CJIiJ] BYMHUTHU TaK, 100 PIIEHHS BIiAMOBIAAIO 3arajJbHOMY
CEHCy opyueHHs [46, c.28]

[lepBicHOIO 3acaZol0 IHIOIOTO THUNY MPEACTaBHULITBA —  «()AKTHUHOTO
MpeCcTaBHULITBAY (negotiorum gestio) Oynu (akTv, Ta Ha BIAMIHY BiJl TONEPEIHHOTO
BOHO SIBJSIO COOOI0 MPEJCTaBHHUIITBO OJHIE] OCOOM iHIIOK 0€3 CTPOro IOPUIUYHOI
nigcraBu. HeoOxiaHICTh MOTO ICHYBaHHSI PUMCBHKE MPAaBO MOTHUBYBAJIO THM, IO AJIs OCiO,
10 BIJICYTHI, iICHY€ OUIBIINKA IHTEpeC B TOMY, 1100 BOHM HE M030aBUIIMCh CBOT'O MaifHa,
CBO€I 3aCTaBM BHACIIJOK O€3MIACTABHOIO 3aBOJIOAIHHS, CBABUIBHOIO MPOJAXKY YH
BHACJIZOK SIKHXOCh MNPOTH3aKOHHUX Alil. TOOTO CBOE€I CYTHICTIO BIH MaB 3aXHUCT
IHTEepeCiB 1HIIIOT 0COOM IIIAXOM YKIAJCHHS YroJ B ii iHTepecax, aje 0e3 T0pydeHHs.

Kpim TOro, mpenctaBHUITBO iHTEpECiB CBOOOJHUX OCIO Masio Miclie y BUIMAAKaX
natpoHaty (patrocinium). 3a TakuX BIJHOCHH MEPErpuUH OOPOBUIHLHO MEPEXOIUB i
3aXUCT, OXOPOHY Ti€l YW 1HIIOI OCOOW, fKa 3MilCHIOBajia Ha MIACTaBl 3aKOHY
MPEACTAaBHULITBO MOTO THTEPECIB B CY/I1 TOIIO.

Takum uymHOM, moromkyemocs i3 BucHOBKamu Ceepooi €.C. mpo Te, 1m0
HCTUTYT npeactaBHUNTBA y CTapogaBHboMy Pumi opmyBaBcst y pe3yabTaTi Aii ABOX
rOJIOBHUX YNHHUKIB — (DaKTUYHOT Ta FOPUINYHOI TOTPEOH B MPEACTaBHUITBI. DakTHIHA
norpeda y TPEACTaBHUITBI Oyla 3yMOBJICHAa HEOOXIMHICTIO 3a0€3MeYnTH 3aXUCT
MpaBO3JaTHUX OCi0, sIKI HE MOTJM CaMOCTIMHO 31MCHIOBATH MpaBa Ta OOOB'SA3KU Y
nuBUIbHOMY 001ry. FOpuanuna notpeda y npeacTaBHUUTBI Oyiia 3yMOBJIEHA HAMAraHHIM

3aII0BHUTH HEJOCTATHIO MPABOCYO'€KTHICTh THX 4M 1HIIKX 0ci0 [130].

[TocTynoBo 1HCTUTYT MaTPOHATY BTpavae CBOIO CUITY, YOMY CIIpHsiIa KOAU(IKaIlis
3aKOHOAABCTBA. Tak, B CEpEUHI I1'ATOr0 CTOPIvYsA 10 H.€. mpuiiMaroThcs 3akoHu XII

TabJIUIb, SKI BiIOMI K mepia konudikaris 3akoHiB CtapogaBHboro Pumy, mo Oynu
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BUKJIQJICHI HA MIIHUX TUTACTUHAX. BOHM aiy 3MOTy MaTH TOCTYII J0 3aKPIIICHUX HOPM
mpaBa OUTBII IMIUPOKOMY KOJIy TPOMAJSH, 1 O3HAMEHYBAJIW 3aKiHYCHHS «MOHOTIONIi»
MIATPHIIIIB HAa TIPABOBI 3HAHHS, a OTXKE CTAJIM HACTYITHUM KPOKOM B PO3BHUTKY IHCTUTYTY

npeacTaBHuITBa [89, c. 88;].

HNocmimkenns BueHux Menpeaenko H.B. ta Measenenko C.B. nwmme
MIATBEPKYIOTH Te3y Mpo Te, mo 3akonu XII Tabnuie manu Hag3BUYalHY BaKJIMBICTh
AK JIJIs1 CYyCNUIbCTBA TUX YacliB, TaK 1 JJI1 PO3BUTKY IpaBa 3arajioM. PO3BUTOK TOpPriBill,
HEOOXIHICTh YKJIQJaTH YTroJW B PI3HUX MICTaX, MOUIMPEHHS €KOHOMIYHUX 3B’S3KIB
TaKoXX MOTpeOyBalli BUKOPHUCTAHHS TPEJICTABHUKIB Ta HaJaBaJldi HOBUX MOKJIHUBOCTCH

1S iporpecy [74, c. 413].

Sxmo st Gi3uyHOi 0cOOM ICHYBaJIO KiJTbKa BapiaHTIB MPEACTaBHUIITBA, TO
IOpuAdHa 0co0a, HE MAlOYH JI1€3IaTHOCTI, MOTJIa MAaTH JIUIIIE 3aKOHHOTO TPE/ICTABHUKA
— actor (a), 10 BUCTYMaB Bij ii IMEHI, MIT BUMHSATH YrOAU UM MPEJsIBUTH TI030B [89, c.
111]. OcobnMBO MNpPEeACTABHUITBO OTPUMAJIO PO3MOBCIOJKEHHS MpPH MPOBAHKEHHI
(bopMyJISIPHOTO MPOIIECY: KOTHITOPH MPEICTABIISIIA IHTEPECH HEli€31aTHUX 010, TOI1 SIK
MPOKYpaTOp BUCTYMAB B SIKOCTI CHEIIaIbHO MPU3HAUYEHOTO MPEICTaBHUKA, 110 YIIPABIISB
MailHOM ocoOu. TakoX MpOoKypaTtopoM Morja cTatd oco0a, sika J00pOBUIBHO,
CaMOCTIHHO BUPIIIWIIA MPEJICTABIIATH 1HITY 0c0o0y, BECTH ii cripaBy B cyail. HemoBHOMITHI
Ta IHKH MOTJIM BUCTYIIATH B CY/1, 32 YMOBU CXBaJICHHS iX Jiil OnMiKyHaMM,3a HEMOBJIST
3aBXKJIM BUCTyNaM onikyHu. CripaBd MapHOTPATHUKIB Ta MICUXIYHOXBOPUX 3aBXKIN BEITU
npencTaBHUKU. Ponb anBokariB, B IIeH Mepioj, 3BOAMIACS JO CIPHUSHHS CTOpPOHAM y

3aXUCTI 1X MpaB, HAJaHHS MOPaJl, MPEACTABHUIIBKUX (DYHKIIIM HA TOW 9Yac BOHM IIIe HE

Mmanu [89, c. 127-128].

Sk BOauaeThes 13 PO3MOALTY MPEICTaBHUIITBA (Ha JOOPOBLILHE Ta 00OB’SI3KOBE,
auB. Ta0auito 1.1), icropist po3BUTKY AaHOTO 1HCTUTYTY Y /JlaBHOMY Pumi BinOyBanacek y
060poTHO1 IBOX TEHICHIIII: HAMaraHHs MaKCUMAJIbHO 3aXHCTUTH CYBEPEHITET MPUBATHOI
0CcOoOM 1 MparHeHHs 70 3aMillleHHs B HEOOXIJHUX BUITQJIKaX HEMOBHICTIO MPaBO3AaTHO1

(a00 HaBITH 1 MPABO3/IATHO1T) OCOOU 1HIIUM Cy0'€KTOM TpaBa.



CTaHOBHIIA B POJIUHI;

2) paboMm 3a HaKa3OM Xa3siiHa;

3) TOJOBOIO MYHIIMNAIBHOTO
CEHaTy - 3a MocaJIolo.

4) OmiKyHOM — BHaCIiJOK

MPU3HAYECHHS HA L0 M0Caay;

Buau 000B'SI3KOBOTO Bumaun T0OPOBUIBHOTO
MPEICTaBHUIITBA MPEICTaBHUIITBA
1) paterfamilias - BHacmimok 1)  mpokypatopoMm,  KOTpuUH

YIPaBJIsB MAWHOM rOCIIOAAPS;

2) OpeACTaBHUKOM Y CYJOBOMY

polIeci;

3) ToBIpeHMM Yy  JOTOBOpI
TOpPYYEHHS;

4) CIIeIlaJIbHUMU

npejacTaBHUKaMu (actores) Big 1MeHI
MYHIIHUIIIT;

5) ocoboro, sKa 3miiicHsIA
IOpUIMYHI JIIi B 4yXHUX 1HTepecax 0Oe3
JOPYUYEHHS, KOTP1 B OJAJIBIIOMY OyIin

CXBaJICH1 TOCIIOZAPEM.

Tabmuus 1.1 Buau 1oOpoBuibHOTO Ta 000B’I3KOBOTO MPEACTABHUIITBA Y

Hasabomy Pumi
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Ha nymky FO. Jlucenko, OCHOBM PUMCBHLKOTO IpaBa 3arajoM 1 MpeCTaBHUIITBA

30KpeMa, Xo4ya i He BUOKPEMIIIOBAIM MPEICTABHUILITBO SIK OKPEMHIA TIPABOBHUMA 1HCTHUTYT,

HaKJaJId 3HAYHUM BIJOMTOK HAa PO3BUTOK JAHOTO MPOLECYyaIbHOTO 1HCTUTYTY [68, c.

113]. O. PoccunbHa Takox y cBOill poOOTI KOHCTATYE, 110 y iepioq CtapogaBHbOTO Pumy

3aMILIEHHSI CTOPIH Yy NPOLECI TPETIMH 0CO0aMH, 3aXHCHHUKAMH, II€ OCTATOYHO HE

BUOKPEMIJIOCH B OKpeMy (opMy MpOLECyalbHOTO (CyIOBOTO) MPEICTaBHUIITBA, aje

Oyno 3akiazeHO Cepho3HUU (PYyHIAMEHT MJisi PO3BUTKY BIAMOBITHUX TIOJOXKEHb Yy

MaiOyTHeomy [123, c. 219].
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[ xoua 3mauna kutbKicTh HaykoBmiB (O. Poccunmena, Measeaenxko H.B.,
Mensenenko C.B. Tomo) mnoyumHAIOTh BUAIIK MOYAaTKy (QOPMYBaHHSA I1HCTHTYTY
npencTaBHULITBA B YKpaiHi 3 yaciB KuiBcbkoi Pyci, BBakaeMo JOLUIBHUM PO3MOYATH

JIEIIO paHiIe.

Cnin 3ayBakuTu, 10 ICTOpis (OPMYBAHHS IHCTUTYTY MNPEICTABHUIITBA Ha
TEpUTOPil CydacHOi YKpaiHH TaKoX Ma€ CBOi OCOONHMBOCTI. 3aCHYBaHHS Ta PO3KBIT
rpeubkux Mict-noiiciB y IliBHiunomy IlpuuopHomop’i, Takux sik bopucdenia, Onbsis,
[TanTukanes, @eomocis, COPUYUHWIO pEIENIiI0 Ha JaHUX TEPUTOPISX pHC,
npuTaMaHHuX MpaBoBiil cucrteMi CrapogaBHboi ['pernii, 3 MicleBUMH crienu(iIHUMU

pucami.

Tak, 3a ¢dopmoro mnpaBninHs Micta [IpudopHomop’s Oynu pabOBIACHUIIBKI
JIEMOKpaTU4YH1 400 apUCTOKPATUYHI PECITYOITIKH 13 BUIIIMM OPTaHOM JIep>KaBHOI BIIAU —
HApOJHUMU 300paMu Ta MOCTIHHUM BUKOHABUYMM OpPraHOM — pajioro micta. HactymHoro
JAHKOIO YIpaBiiHHA Oynu BHOOpPHI KOJIETii — MaricTpatypu, f[Ki yperyiabOBYBajH
NUTaHHA B OKpeMHX cdepax (00OpoHa, opraHizaiis TOPTiBiIi, JOTPUMAaHHSA 3aKOHIB,

HaIJIsI 32 HUISIXaMH 1 MICBKUMU Oy IBJISIMU, 3aKyMIBIIs XJ110a.

B 1meit mepion mpeAcTaBHUIITBO Ma€e XapaKTepHI PUCH TMPUTAMaHHI MPABOBIH

cucteMi CtapoaaBuboi [ 'perrii, 3 MicieBUMHU crieupIYHUMUA PHUCAMU.

Harnsia 3a noTpuMaHHsSM 3aKOHIB OyB MPEPOraTuBOIO MaricCTparypu HOMOQUIAKIB,
Kl Harjasjand, 3a JEpKaBHUMHM OpraHaMM Ta OKPEMHMHM YHMHOBHUKAMM IS
npoTaKTUKU MPOTU3AKOHHUX [id. IcHyBana okpema Marictparypa HmpOAHKiB, TepIia
AKa 3’siBuiacs B XepcoHecl. [Ipoauku HajaBaay IOpUINYH1 KOHCYJIBTAIll1, a TAKOX MOTJIU
BUKOHYBaTU MNpeAcTaBHULBKI (yHKUII B cyal. OcoOu, oOupanucs 10 MaricTpatypu

pOJUKIB cTpokoM Ha 1 pik [91, c. 52].

CynoBuii mnpomnec B Mictax IlpuyopHomop’s OyB Jgyke CXOXHM Ha
JABHBOTPEILKHM 1 3 yacoMm, sk 1 3aragoMm B CrapomaBHiil ['perrii, OyB npuBeaeHUX 110
enuHOrO crangapry. llpomec ckiagaBcs 3 4OTUPHOX cTajiil. Xoya 3aKOHOM OyJ0

nependayeHo ocoducTa yyacTh B MPOIIEC] 1 CaMOCTIHE BIJICTOIOBAaHHS CBOIX MpaB Ta
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iHTEepeciB, ane g ocid mo OyiaM HECHPOMOXKHI Ha Taki Mdii JOIycKajacs ydacTb

3aXMCHUKIB CHHETOPIB.

Y cBOeMy BHUCTYI MO CyTi CIOpaBH CHHETOpH, CHUPAIOYUCh Ha JOKa3H Ta
CBIAUEHHS, JOBOAWIH (PaKTUUHY MTPABUIbHICTH Ta OOTPYHTOBAHICTh MO3MIIT O3MBAYA YU

BIAIIOBIa4a.

Takox 10 mpolLecy MOIJM 3aJly4aTd MAapakKiIeTIB — NPEIICTABHUKIB CTOPOHU, SAKI
XapaKTepu3yBaJid 0co0y 3 MO3UTUBHOT CTOPOHU Ta HaJaBalu Ha il KOPUCTH CBIAUYCHHS,

SK1 10 TOTO HE 3asIBJISIMCS CTOPOHAMU YH CBIJIKAMU B CYJOBOMY IMPOIIECI.

B nonanemomy, micis nepemoru Pumcekoi imnepii Haj IIoHTiICBKUM LIApCTBOM
Ha Teputopli [liBHIYHOrO [IpMYOpHOMOP’S MOMIMPIOETHCA ii BIUIMB, 3BHYai, HOPMU 1
ropuanyHi nponeaypu. Iloromkyemocs 13 BucHoBKamu BueHoro Tammukina O.B. mpo e,
10 CyAOBUH MpOIeC y MIBHIYHO-NOHTIMCHKUX JEp’KaBaXx MaB SICKPABO BHPAKCHHIMA
3MarajbHUil XapakTep, 10 CBIIYUTH PO HASBHICTH O3HAK JIEMOKpATIi y iX MPaBOBOMY
KUTTI Ta TMPaBOB1 TPaJuIl IUX JACp)KaB HE 3HUKIM Ta IMPOJOBXKWIM ICHYBaHHS Ha

TepeHax Ykpainu [139, c. 10].

Hactynuwuii icTopuyHuii eTan po3BUTKY IHCTUTYTY TMPEACTABHUIITBA CSTa€ 4aciB
KuiBcekoi Pyci (IX—XIII ct.), mo Oysio 3yMOBJIEHO 3HAYHUM PO3BUTKOM TOPTOBO-
€KOHOMIYHHUX BITHOCHH 1 CYCIUIBHHX YMOB.

BaxnuBumu TomimHiMu  QOpMaIbHUMHU TMPABOBUMH aKTaMH CTald  Taki
3akoHoaBul akTu: SpocnaBosa [Ipasna, [IpaBna cuniB Spocnasa, Pycbka [IpaBaa Toro.
He3Baxkaroun Ha iCHYBaHHS JOCTaTHBOI KUIBKOCT1 1H(oOpMaIii MOA0 TOTOYaCHOTO
MPOIIECYATBHOTO TMPOIECY, IAYMKH TIPAaBHHUKIB I0J0 CTAaHOBHINA MPEIACTABHUKIB
BiIp13HSAIOTHCS. Lle MoB’s13aH0 3 TUM, 110 32 3MICTOM HasiBHI IPaBOBI1 JIOKYMEHTH 3HAYHO
BIIpI3HsUIMCS. €auHUM  Oe3CHmipHUM  (akToM 3ajaumiaeTbes ¢GakT 000B’SI3KOBOT
MPUCYTHOCTI OOBUHYBAYEHOTO, [0 TIOB’A3aHO 3 BIYOBUM 3BHUYAEM.

Ha nymky Aptem'eBoi H.II., ro10BHMMY NMHCAHUMH JKEpETaMU JaBHbOPYCHKOTO
3aKOHOJIaBCTBA, SKI 0O€3MOCepeTHhO BHOPMOBYBAIM IHCTUTYT TMPOLECYaIBHOTO
npencraBHulTBa 3a 4vaciB KwuiBcbkiii Pyci, Oynmu «Pycbka IlpaBma», IlckoBchka Ta

Hogsropojckka cyiHi TpaMOTH, B OCHOBI SIKUX OYyJIM MOKJIaJIeH1 HOPMH 3BUYA€BOT0O TIPaBa.



34

VY KuiBchkiit Pyci nominyBaB 00BUHYBaJIbHO-3MarajibHUM MPOILIEC, 10 XapaKTepU3yBaBCs
aKTUBHOIO yYaCTIO y HhOMY 0Ci0, 3aIliIKaBJICHUX Y BUPIMICHH] CyI0BOTO CIIOPY. Y TaKOMY
MPOIIEC CTOPOHU HA3WMBAIIUCS «TIO3MBaY» Ta «BiAMOBimau» [4, c. 23].

3a TUX YaciB CIpaBHU BUPIITYBAIKUCS IPOMAOI0, TOMY CBIJKAMU CKOEHHS TOTO YU
IHIIIOTO MPOTHUIIPABHOTO JISHHS CTaBaja BCE Ta K I'pPOMajia, a il WICHH-CBIIKH ITOAii
Ha3UBAJIUCS «BUJIOKAMH», a 3aXUCHUKUA OCOOM, TOOTO CBIIKM TOPSAIHOTO KUTTS —
«mocimyxammuy. [loromkyemocs 13 nymkoro 0. JIuceHko, sika He BBa)Kae Take CTAHOBUIIIE
MPOTOTUIIOM TIPEJICTABHUIITBA, SIK CTBEPKYIOTh JCSKI JMOCTITHUKH, MPOTE MOXHA
HAa3BaTH MMPOTOTUIIOM CYYaCHHUX CBIKIB CYZIOBOTO MPOIIECY, XapaKTep CBITUCHD SIKUX Ma€
MIBU/IIIE EMOIIIMHUM, MOPATLHUHN XapakTep, 0€3 OPUIUYHOTO MAIPYHTS. X04a, 3 IHIIOTO
OOKy, pi/Hi, SIKi BUCTYNAJIM B POJI1 TIOCITYXiB, BUKOHYIOYH CBOIO (DYHKIIIIO, CBITYIIIN PO
NEBHUN (PaKT y *UTTI OOBHHYBAYEHOTO, IO TAaKOX MOXKHA PO3IIIANATH K (DYHKIIIIO
3axucTy [68, c. 113].

BaxnuBuMm eTamoM pO3BUTKY TMPEACTABHUIITBA SK OKPEMOTO IMPABHHYOTO
iHcTuTyTy € JluTtoBchka Merpuka XIII cr. Toai 3’SABASIOTBCA MOHATTA «IOCOJ» 1
«IPOKYypaTop», Ha Kajb, 0€3 MOACHEHHS 3MICTY IMX TMOHITh, X0uYa 1 BKa3aHO, IO IIi
NPEICTaBHUKHU MaJld MPaBo MPeACTaBHULITBA OOBUHYBaUYeHUX y cyai [66, c. 51-52].

3HaYHUX 3MIH B ICTOpii PO3BUTKY IHCTUTYT NpPEJACTaBHHUIITBA 3a3HAB 3a 4YaciB
noJIbKO-TUTOBChKOTO manyBaHHS (XIV-XVI c1.). Toml mnounHaeThCs PO3BUTOK
NpeICTaBHULITBA K MpodeciiiHoi aaBokaTypu Ha ocHOB1 JIutoBchkoro CraryTy Ta
MarneGyp3bkoro npasa. CynoBuii poiiec y MicTax, Jie nanyBajio MaraeOyp3bke mpaso,
OyB MIiAMOPSAKOBAaHUYN TMEBHUM TPaBWJIaM: TJIACHOCTI, MaB YCHY (OpMy Ta XapakTep
3MarajibHOCTI, MPOKYypaToOpu (CyI0BI MPEICTABHUKH, MPABO3aXHWCHUKU) Mallid BUIBHUU
noctyn 1o Oyab-skoro mpouecy. OTxke, 0auMmo, 110 TOroyacHa aJBoKatypa Oyna
MIIIOPSAKOBaHA 4YITKIA CcHCTeMi, 3a HEBHUKOHAHHS NIpaBUI SAKOi OylI0 BHU3HAYCHO
’KOPCTOKI IMoKapaHHs. BaXTMBUM Ha ITbOMY €TaIri PO3BUTKY IHCTUTYTY IIPEICTABHUIITBA €
Te, MO IS Majo3a0e3nedeHux Jrojiel, oci0d, SKi BTPAaTUIM TOMyBaJlbHUKA, CHPIT Ta
IHIMUX 0ci0, HECIPOMOXHUX Ha CBIM 3aXUCT, HAJABaBCA YPSAJOBUN 3aXHCHUK,

MIPU3HAYECHHU M JEPKABOIO.
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Bueni mpuxoasTe 10 CHOUTBHOTO BHCHOBKY MpPO T€, IO OUIBII IIHPOKE
3aCTOCYBaHHS 1HCTUTYT MpPEICTaBHUIITBA OTPUMAB 3a yaciB JInToBcbko-Pycrkoi nepxaBu
[136, c. 246]. Hampuknan, tomai misBe CynoBuih CtaTyT, B SIKOMY Ba)JIHUBa pPOJIb
BIIBOAMJIACS TPOKypaTopaM sIK 0cobaM IHCTUTYTYy mpeacTtaBHUIITBA. 3a CtaTyTowm,
MPOKYpaTop 3a YCHUM JOPYUYEHHSM MEBHOTO TPOMAJTHUHA M OpraHi3allii y pasi, Koiu
BOHM HE MOIJIM TOBOPUTU OCOOMCTO, OYB NPEACTAaBHUKOM Yy cyAl. Takox IiKaBUM
(bakToM, KU MPOCTEKYETHCSA B JTOCIIPKEHHIX IIbOTO MEPI0y, MOKHA 3a3HAYUTH TaKe:
3 ABJIAETHCA OE3KOIITOBHE TPEICTABHUIITBO IJsi OCIO, SKi HE MOrIH co0l HAWHITH
aZiBOKaTa y 3B’S3KYy 31 CKPYTHMM (PIHAHCOBMM CTaHOBUIIEM. Y TakoMy pas3l CyA
MpU3HAYaB aJIBOKaTa Ha Oe30IIaTHIW OCHOBI, a SKIIO BiH BIJIMOBIISBCS, TO HOMY

3a00pOHSIIOCS OyTH MPEACTABHUKOM OY/Ih-KOTO 1HIIIOTO.

Cratyr Benukoro kHs3iBcTBa JIMTOBCHKOTO MICTMB HOPMH, SKUMHU MPSMO
nependavyanocs MPEJCTABHUIITBO B CYJAOBOMY MpoOIeci «IKOW sKa JIOJUHA 3aMiHWIIA
IHIY B CYIl y SKIHCH CIpaBi, TO BoHa OyJe 3000B’s3aHa cama 3a Hei BiANOBIIATH, a
3aJly4eHOro 710 CIpaBH BiAmoBigaya Oyjae 3BUIBHEHO BiJ SBKM Ha BCTAHOBJICHHUH oMy

pok y Tiii ciipasi» (8 Ta 9 aprukynu VIII posainy I JIutoBebkoro cratyty) [ 136, c. 246].

Takox OyI10 3aKpiIuIeHO NMPOLEAYPY HaJaHHs MPEACTaBHUIBKUX MPaB, Ta BUMOTH
70 ocobOu mpeacTaBHUKA. Jlopydanocs mpeICTaBHUIITBO MPH MEPIIOMY PO3TIISil B Cyi
abo JOpy4YeHHSIM 3 OCOOMCTOI IMEeYaTKOl. Y cIpaBax IpPO MAETKU, 30UTKH, YU
HACHJILCTBO IIPOKYPATOPOM MOTJIa OyTH JUIIIe 0c00a, 1110 Majia HepyXoMicTh y Bernrkomy

KHA31BCTBI.

Cratyt Benukoro kus3iBctBa JIuToBehbkoro 1566 poky Bke MICTUTh BUMOT'Y IPO
T€, 10 MIepeIaTh MPaBo MPEACTABHUIITBA MOKHA JIMIIIE OCOOUCTO B CY/I1 1 B TIOJIAIBIIIOMY
NPEICTaBHUK CTaBaB MOBHOMPABHUM YYacHUKOM mporiecy (aptukyn 31, po3ain IV) [137,

c. 311].

VY BHUNAJIKy HassBHOCTI MOBAXHUX MPUYUH, a00 XBOpoOH, 0c0Oa MOria HapaBUTH
npokypatopa  ab0  YIOBHOBa)XEHOTO IpeICTaBHUKA, yui  HOBHOBAXEHHS
MIATBEP/UKYBAIMCS JTUCTOM 3 IMANMHCOM 1 TI€YaTKOIO, B OKPEMHUX BHIIAIKaX 3a

MIATBEP/UKEHHSM 1 TMEYAaTKOK IHIIOr0 HUISIXTH4Ya. TakoX MOXJIMBICTH MaTH
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MpeICTaBHUKA B CyIOBOMY TPOIIEC] HaiaBaiacsa ocodaM, «xTo 6 caM He Mir abo He BMIB
y CyZi TOBOPUTH». 3a IX BUMOT'OIO Cy/ MPU3HA4YaB MPOKypaTopa i BeIeHHS iX CIIPaBH,
a B pa3l ydacTl B CYAOBOMY pO3TJsi[l «yOOTHX CHUPIT» YU «BJIOB HEMAETHUX» CYA
NpU3HAYaB JIJIsl 3aXUCTY 1X IHTEPECIB MPOKypaTopa 0e301IaTHO. Takok OTPUMYIOTh CBIiif
PO3BUTOK HOPMH, K1 3aKPIIUTIOIOTH BUMOT'H JI0 IPOKYPaTOpa, OOMEKEHHS, MpaBuiia ioro
JUSUTBHOCTI Ta BIAMOBIAAIBHICTh. OKPIM TOTO AETANI3YIOThCS HOPMU, SIK1 PETJIAMEHTYIOTh
NUTAHHS OIMIKKA, B TOMY YHCI1 3aKpIITIOETHCA BIK TOBHOJITTS, PO3’SICHIOETHCS XTO

NPU3HAYAETHCA OMIKYHOM B pi3HUX cuTyauisax [137, c. 312].

Ha nymky 6uibmocTi HaykoBIiB, Tpets penakiiisi Ctatyty Benukoro KussiBcTea
JIutoBcrkoro (1588 p.) Bxke € OLIBLI PO3BUHEHUM, CUCTEMATU30BaHUM Ta JI€TAI130BaHUM
HOPMAaTUBHO-IIPABOBUM JOKYMEHTOM, Y SIKId B)Ke OyJO MPUIUIEHO yBary AisSUIbHOCTI
IIPOKypaTopa, BCTAHOBJICHO BIAMOBIJAIBHICTh 3a IIMKOAY, 3aMOJISHY KIIEHTY IisIMU
aZiBOKaTa, a TaKOX IependaueHo CHeliaJbHOro YPSAOBOTO 3aXHMCHUKA IJs yOOrHx
monei, BaiB 1 cupit/ Kpim Toro, BBeieHO 0OMEXEHHS 11010 KoJia 0¢i0, sIKI MOTJIM BECTH
qyX1 CHpaBH. 30Kpema, MPOKyparopamMu HE MOIIM OyTH CYIJi, TOMIYHUKH CYIIIB,

nucapi Ta 1yxoBHi ocobu [17, c. 208].

Oco06imBo1 yBaru moTpedye MmosiBa HOPMH, sIKa 3aKPIILIIOE BIAMOBITAIBHICTD 32
BIIMOBY TpOKypaTopa HaJaTH JOMOMOTY OE3KOIITOBHO oco0aMm, SKMM BOHa Oyna
MpU3HAUCHA CYJOM, a TaKOX 3a YMHUCHI 4u Hejbam [ii mpoKyparopa, SIKUMH Oyiio
HAHECEHO 30UTOK 0c001, SIKy BiH MPEJCTABIIAB, Ta KOMIIEHCAIllsl MaTepialbHUX 30UTKIB.
Tperiit JIutoBchkuii CTaTyT BCTAHOBIIIOBAB J[BAa BUIU MPOIIECYaTHLHOTO TIPEICTABHUIITBA
y cylax: TMPEACTaBHUIITBO 3 TOBHUMHU IMPOLECYATbHHMH TpaBaMH Ta MOMIYHHKA
ctopoHd. CBOi MOBHOBaXEHHS B CyJl NPOKYypaTop MHIATBEPKYBaB MPOKYpAI€0 -
HAJIC)KHUM YHHOM O(QOPMIICHUM JIOPYYEHHSM BiJ CTOPOHH, BJIIACHOPYYHO IMIiJITUCAHE
JOBIpUTENIEM Ta 3 MEYATKOK0. SIKILO K cama cTOpoHa Opajia yyacTh Y CyI0BOMY 3aCiJIaHHI,

TO IOCTaTHLO OYJI0 T¥1 yCHO MIATBEPAUTH YIIOBHOBAXKEHHS HElO Mpokyparopa [81, c. 115].

Came B «IIpaBax, 3a SIKUMHU CYAMThCS Majopociicbkuii Hapom» (1743 p.) [93]
TEPMIH «aJBOKAT» OTPHUMYE CBOE IHUCHMOBOTO 3aKpIlJICHHA, a caMe «aJIBOKarT,

IUICHIOTEHT, aTPOH, MPOKYPaTOp Ta MOBIPEHHUN — TaK HA3UBAETHCS Ta 0c00a, siKa B
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qyX1i CIpaBi, 3a JOPYUEHHSIM 0COOM 3aMiCTh HEi B Cy/Ii cripaBy 00CTOIO€, BIATIOBIAA€E Ta
BUpIIIye». X04 LIel TOKYMEHT TaK HIKOJH 1 He OyB 3aTBepAKeHUM oQiliiiHO, MpoTe BiH
— pe3yNbTaT I’ ITHAAUATUPIYHOL pOOOTH BUEHUX-IOPUCTIB, Y IKOMY aKyMYJIIOBAJIUCH YCI
nonepeHb0 HaOyTi 3HaHHS, 3BUYAl Ta TPaAMIl]l B YKpaiHChbKIN MpaBoBiil nymui. BueHi,
gk Hanpukiag M. Uybatuid, BHeBHEHI, 1110 BiH (PaKTUYHO 3aCTOCOBYBABCS il HA MPAKTHUII

[153, c. 33].

AZBOKaTH nepes MOYaTKOM CBO€T aIBOKATChKOI A1SNIBHOCTI CKIIaJaI MPUCATY Ha
JOTPUMAaHHS €TUYHMX 1 NPaBOBUX HOPM, JOOPOCOBICHE BHKOHAHHS MpodeciiiHOro
000B’s3Ky Ta 30epekeHHs KOHPIAeHIIHHOCTI. BoHM MOBUHHI Oynu HE 3aTiIryBaTH
CIpaBH, HE MOPOKYBaTH OE€3IIJICTABHUX CIOPIB TOIIO Ta PEECTPYBATHUCS TMPHU CyJax.
VYHoBHOBa)XXEHHSI Ha y4acThb y cmpaBi 3rifHO 3 KojekcoMm Ha3uBaiocs «BIpyOC
4yenoouTbe» abo «Bipuas», fKi, K MpaBuiio, Oyau nmucbMoBuMH. Kpim mpodeciitHux
anBokatiB Kojekc [03BONISIB JONMycKaTH MO ydacTi y mpoieci W HenmpodeciiiHux

3aXHMCHHKIB — 0aTbKiB, OMiKYHIB [93, c. 45—46].

Ha nymky O. PoccunbHoi, 3aramom I1HCTUTYT npeicTaBHuuTBa B «lIpaBax, 3a
AKUMHU CYJUTbCS MaJOPOCIMCHKUN Hapol» IPYHTYBaBCA Ha LIIKOM JE€MOKPAaTHYHUX
3acanax. Cepel HEraTMBHUX TEHJEHIIA BBAXKAE€TbCA MOPSIOK peeCTpallii aJBOKATIB Y
BIJIMOBIAHUX CyJax, SIKAW MiJpUBaB HE3aJECKHUN MPABOBUI XapakTep MpPeICTaBHUIITBA

[123].

VYV kiami XVII cr. OuibmiicTe TepuTOpiid YKpaiHW ONUHSAIOTHCS Ml BIIAJIO0
Pociiicekoi Ta ABCTpIHCHKOI iMIIEepid, 0 NPU3BOAUTH A0 PI3HUX HUIAXIB PO3BUTKY Ta

3aCTOCYBaHHS PI3HUX JDKEPET MpaBa.

Tak, 3axiZHOYKpaiHCBKi 3€MJli, IOYMHAIOUU 3 JIPYroi IOJOBHUHU CIMHALSTOIO

cromitta 1 10 1940 p., BXOAWIH 10 CKJIATy KUTbKOX JepXKaB.

[Ipu mpoMy, Ha YKpaTHCHKUX 3€MIISX, SIKI 3HAXOMWJIUCS TiA BIaf0l0 ABCTpO-
YropmuHan cuTyarlis 3 TpolecyalbHUM MPEACTABHUIITBOM OyJia Pi3HOIO, B 3aJI€KHOCTI

BiJ TOTO SIK€ CaMe 3aKOHOaBCTBO MOIIMPIOBATIOCS Ha KOHKPETHUN PETi0H.

3okpema, B Mexkax teputopii ['anmannan, bykoBuHM 1 3akapnatTs, K1 BXOJWIN 70

CKJIaay ABCTPIMCHKOT iMITEpii, [isijIa pO3BUHYTA CUCTEMA CYJIOYMHCTBA, B T.4. 3 TAKUMH
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il eremeHTamu, SIK MPOKyparypa Ta anBokarypa. ¥ JIeBoBi ta UepHiBigax y 1781 p.
CTBOPIOIOThCS manatu (kojerii) aaBokariB. Hampukinmi 18 cT. cimbChki rpoMaiu

OTPUMAJIH MPABO OOUPATH CBOIX MJICHOMOTEHTIB (3aXUCHUKIB y CYI1).

Ha 3akapnatTTi momuproBagocsi 3aKOHOJABCTBO YTOpiIuMHU 1 32 KpuMmiHaibHUM
kozekcoM 1803 p. kpuMiHanbHUH TIpoliec OyayBaBcs 3a IHKBI3UIIIHHUM 3pa3KkoM, TOOTO y
OOBHMHYBau€HOTO He OyJO 3axXHCHHKA, a (YHKIiS OOBUHYBaueHHsS Oyia MpeporaTuBOiO
camoro cyanl. lluBiipHUN mpoliec NOBHICTIO 0a3yBaBcs Ha pPUMCBKOMY TIpasli,
Npe/ICTaBHUKAMU IHTEPECiB CTOPiH Oynu abo mpokyparopu, abo aaBokatu. Y 1849 porii
npuiiMaeTbest TumdacoBe [lomoskeHHST PO aABOKATChKY opauHaIiio, a y 1850 poky
yperyiab0BaHO BHUMOTH Ta TPOIEAYpY CKIaJaHHA aJBOKAaTChKOTO icmuTy. llocTiitHuM
[TonmoxxeHHssM mpo aaBokatypy Bimx 06 numas 1868 p. JIKBIIOBAaHO MOHOTIOJIS
MinicTepcTBa OCTHINT HA MPU3HAYCHHSI, IO CIYTYBAJIO TMEPEIyMOBOIO IS CTPIMKOTO
PO3BUTKY aABOKaTtypu. Y 1872 poii npuilMaeThcsi aaBOKATCHKUM HUCIMILTIHAPHUMA
cTaTyT. B KOXHIlf aJBOKAaTChKIN TManaTi CTBOPIOETHCS AUCIMIUIIHAPHA pajaa, sKa
pO3rJsiiae COpaBH Ta MOXKE 3aCTOCOBYBAaTH TaKl CTATHEHHS JO aJBOKAaTiB fK:

JOUCHUIUIIHAPHA J0oraHa, mrpad, TAMYacoBe YCYHEHHS 3 nocaau. [79, c. 78—82.]

3a tBepxeHHs M Aptem'eBoi H.II., 3anpoBamkeHa B TenepimHiid yac B YKpaiHi
MOHOTIOJIISI Ha TPEJICTABHUIITBO OCOOM B CY/1 € JIMIIIE PEeIHKapHAIIE€I0 MPOIEeCYaTbHOTO
IHCTUTYTY, BCTAHOBJIEHOTO0 ABCTPICHKMM CTaTyTOM IIUBUIRHOTO Cyao4yuHCTBa 1895
poky. Tak, ABCTpIMCHKHI CTaTyT MICTUB HOpPMY, IIO B OKPYXHHUX CyJax, CyAOBUX
najgarax i B BUIIOMY CYZl CTOpOHA MOX€ BECTU CHpPaBy TUIbKH Yepe3 MOCEPETHULTBO
aJZiBOKara, aje CTOpPOHAa MOXE 3 SBJIATHCA 1O CyJy pPa3oM 13 aJBOKATOM 1 HajJaBaTH

JI0JIATKOBI YCHI MOsicHeHHs [4, ¢. 29].

Ha 3emmax mig Brmagoro Pociiicbkoi iMmepii mocTynoBo BimOyinacst yHidikarris
MPABOBUX HOPM Ta TMOLIUPEHHs il 3arajibHOi IMIIEPCHKOI MPaBOBOi CUCTeMU. B 1ei
nepion BimOymacs cymoBa pedopma 1864 p. B Pociiicekiii immepii. CynoBi CTaTyTH,
nignucani  Onekcanapom II, BkIoYanu 4YOTHPU 3aKOHM: «3aCHYBaHHA CYJOBUX

YCTAHOB», CTaTYT HI/IBiJII)HOI‘O CYOJOYHNHCTBA, CTaTYT KpI/IMiHaJIBHOFO CYOOYHNHCTBA,
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CraTtyT mpo moKapaHHS, 110 HAKIAJAAIOThCS MUPOBUMH CcyansaMu. Lli 3akoHM MpUAHATO

Ha3UBaTU CyAOBUMU cTratyTamu 1864 poky.

3a tBepmxkenHsM Jlucenka 10.0., came CtaTyT HMBUILHOTO Cy10o4MHCTBA 1864 p.
7a€ HalOUIBbII MMOBHE BU3HAYEHHS NOHATTS mpenactaBHuuTBa. Tak, Ctatyrom 1864 p.
BHU3HAYEHO, LI0 KOXHA 31 CTOPIH CYJIOBOrO MPOILECY MOXE 3aIyYUTH IMPEICTaBHHKA,
SKOMY JIOPY4Ya€ThCs BUKOHYBATH TEBHI Jii 13 3aXUCTY IpaB Ta 1HTEPECIB Ti€l YW 1HIIOT
CTOPOHHU, 32 BHUHITKAMHU CHUTYalllif, BCTAHOBIECHUX 3aKOHOM. [IpencTaBHUK 1 TOBIpUTEND
Oynu HaniieHl ongHakoBUMH npaBamu. Iloumnaroum 3 70-x pp. XIX cr. Ha Tepuropii
Pociiicbkoi iMIiepii, 10 SKOi BXOuJIa ToroyacHa YKpaiHa, MOYMHAIOTh MISTH CHEIiaJbHO
CTBOpEHI1 YCTAaHOBH, SIK1 TIOKJIMKaH1 HEYEPEIKEHO BUPINIYBATH CIIOPU B YIPABIIHCHKUX
cupaBax. Takoxk 3’SBISE€TbCS TOHATTS «HArJsAn», SKUM 3aiicHioBanu CeHaT sk

HAWBUILUIA OpPTaH aJMiIHICTPaTUBHOI IOCTHIIIT Ta IpoKypaTypa [68, c. 107-113].

CraryT KpUMIHQJIBHOTO CyAo4YMHCTBa 1864 p. Takok MICTUB JIOBOJI1 JI€TalIbHI
npaBuiia Ta MPOLEIYpPH Y4YacTi 3aXMCHUKA B CylOBOMY mpoiieci. Tak, mepen moyarkom
MOTIEPETHHLOTO PO3TIISAY CIPaBU CYAOM MiJCYAHUI MOBUHEH OyB Hamatu iHGOpMAIIiio
po 00paHOT0 3aXUCHUK. 3aXMCHUKOM O0Mpasii 0co0y 3 4HCIia MPUCSHKHUX MOBIPEHUX
a00 1HIMMX OCi0, SKUM 3aKOHOM HE 3a00pPOHEHO KIJIOMOTaHHs (MPEICTaBHUIITBO) I10
cnpaBaM. B mopanbmiomy 3a miacyaHMM 30epirajiocs TMpaBO HAa 3aMiHY 3aXHMCHUKA.
Po3rnsin cipaBu B Cy/il IEPEHOCHUBCS, SIKIIO 3aXUCHUK HE MIT 3’ IBUTHCS Yepe3 XBOPOOy, a
HIIIOTO 3aXMCHUKA HE BCTHUIJIM OOpaTH. 3aXMCHUKU HE MOIJIM OyTH JTONMUTAaHUMHU Ta HE

MOTJIM HaJIaBaTH CBITYCHHS 110 CIIPABI.

C. B. T'onuapenko, aHami3yr4d MpoBeACHHS cynoBoi pedopmu 1864 poky,
3a3Hayae, 110 THM, XTO HE YKJIaB yroay 3 aJBOKaTOM, CyJ MpHU3HAYaB HOro «3a mpaBoM
OimHOCTI». [Is1 BeeHHST UBUIBHUX CIIPaB OCIO, 110 KOPUCTYBAJIUCS MPABOM OiTHOCTI,
Panoro mnpHCSHKHMX MOBIPEHUX TNpU3HAYaBCS NPUCSHKHUNA moBipeHuid. OO0B’S30K
BEJICHHS TaKUX CIpaB, Yy TOMY YHCII W KpUMIHAJIbHHUX, JCKJIApyBaBCsA SK OJHA 13

HaWBaXTMBIMMX (QYHKIIIN mpucsxHO1 anBokatypu [31, c.12].

Takum unMHOM, Ha YKpalHCHKUX 3€MIIX, SIKI nepeOyBanu y ckiaal Pociiicbkoi

iMIepii, aKTUBHO PO3BMBABCS IHCTUTYT IMPABHUYOI JOMOMOTH B CYJOBOMY IPOIIECI.
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30epirmu Kpari monoxenHsa Jlurocrkux CraryTiB, a Takox «IIpaB, 3a sKMMU CYIUTHCS
MaJIOpPOCIMChbKUIT  Hapoa», pociicbki pedopMaTopu pO3pOOMIH BJIACHY MOJAEIH
MPaBHUYOI JOMOMOTH. SKICHO HOBMM Yy CyAOBOMY IIpolleci crajo Te, mo Pana
NPUCSDKHUX TIOBIPEHUX 3000B’s3aHa Oyja MpU3HAYATH TOBIPEHHX (3aXMCHHKIB)

Maj03a0e3eYeHIM BCPCTBAM HACCJICHHA.

Hactynnwmii etan po3nouascs 13 JKoBTHEBOTo nepeBopoTy 1917 poky Ta mpuxoiom
OUTBIIOBUKIB 10 Biagu. Ha Hamy mymKy, Takuid eTam XapakTepU3yBaBCS MOXKE U HE
JeTpajaiiclo  CyIOBUX TPOIEAYyp Ta IHCTUTYTy, BTIM BTpPaTOK TMOMEPEaHIX
HaIpaloBaHb, IO MOB’SA3aHO 13 JEP’KAaBHOI MOJITUKOIO Ta 1A€0JIOTIEI0, K1 MaHyBalu y

TI YacHu.

H. ApteM'eBa, mocaipKyroud JaHUM €Tam B iICTOPIi IHCTUTYTY, 3BEpPTA€ yBary Ha

OCHOBHI1 IapaJIUTMH Ti€1 CUCTEMU:

- BIAMOBA BiJ] IPUBATHOI BJACHOCTI, 1[0 COIPUYMHUIA HU3bKUN MallHOBUN 000pOT

Ta SIK HaCJ110K ICHYBaHHS HU3bKOi YaCTKU IUMBUIBHUX CIPAB y CyJax;

- MOJeNb aaBOKATypu BBa)xallachb «OypiKya3HOIO», TOTOBHICTH aJBOKATiB

3axXUIIATH IHTepEeCH OY/b-sKOi 0COOM 3a IUIaTy 3acyIKyBajiach 3-00KY BIlaJu;

- 3BEPHEHHS JI0 JBOKATIB 3a IMPaBHUYOI JOIMOMOIOI, Ha JYMKY 11€0JIOTiB
paasiHChKO1 BIagu, OyJlO0 J0Ka30M HHU3BKOi MPaBOBOi TPAMOTHOCTI HAceleHHS 1

CKJIQJIHICTh CYJIOBOTO TIpotiecy [4, c. 32-33].

B Takux yMmoBax ICHYBaHHS B JepkaBl IHCTUTYTY NpOQecIiHUX IOPHUCTIB-
aZiBoOKaTiB Oyso HenoTpiOHUM, a Tomy 24 muctonanga 1917 poky Oyno Bugano Jlekper
npo cyn Nel. Ileit JlekpeT ckacOoByBaB IHCTUTYTH CYAOBHX CIITYUX, TPOKYPOPCHKOIO
HarJsiy, TPUCSDKHUX 1 MpuBaTHOI agBokatypu. B cr. 3 [lekpery BU3Havasiocs, 110 B
IIUBUIBHOMY CYJOYMHCTBI MOBIPEHUM MOTJIM OYyTH BCl «HEMOPOYHI rpoMaasHu 000X

cTaTel, K1 Ha/IJIeH] IMBLILHUMHM TPpaBaMu.

Cnix xoHcTaTyBaTH, IO BHIIe3a3HaueHUH Jlekper mpo cyn Nel 3pyiiHyBaB
THCTUTYT TpodeciiiHOl agBOKaTypH, Ha 3MIHY SKOMY HPHUMUIIOB IHCTUTYT CYCHIUIBHOTO

3aXUCTY, IKAW HAJlaBaB IPABO BUCTYITY B CyJJOBOMY MPOIIECI HA CTOPOH1 0OBUHYBA4Y€HOT O
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Oyab-akiii ocobi. B Takux ymoBax y KpUMIHAIbHHUX CIpaBax 3a0e3medyBaTu
MOBHOIIHHUM, SIKICHMM 3aXUCT OOBHHYBAYEHOrO OYJO HEMOXIIHWBO, B TOM Hac sK

O0OBHHYBaueHHS OYJI0 MPEACTABICHO MLTIITIEIO.

Takum 4rHOM, TIOTOKYEMOCH 13 TPYHTOBHUM JociipkeHHsM Aprtem'eBoi H.II.,
sKa TPUNAIIIIA 10 BUCHOBKIB, IO Taka MOJIENb MPABHUYOI JOMOMOTH Yy OUIBIIIOBULIBKIN
Pocii crana moBepHeHHsM 10 nepBuHHUX HOpM KuiBchkoi Pyci, siki mepenbavanu mpaso
0co0M B CyZIOBOMY MpoIleci 00upaTtu Oyb-IKHX 3aXUCHUKIB 1 B OyJb-AKil KUJIbKOCTI.
Taka mnpaBHHMYa ngomomora € OiIbIIe JACKIApaTUBHOIO, OCKUIBKM o0co0a He Morja

OTpUMATH SKICHUX IOPUANYHUX TOCTYT [4, c. 34].

Hezabapowm, Bxxe y 1918 porii, 3 METOI0 yCyHEHHS HEAOIKIB IHCTUTYTY IPaBHUYOT
nornomoru OyB npuitHATHI Jlekpet mpo cyq Ne 2, BIIOBIAHO 10 SKOTO NpU POOITHUYHMX,
COJIJATChKUX 1 CENIHCHKUX pajax JenyTaTiB CTBOPIOBAJIMCS KoJjerii ocid, ki
«IPUCBAYYBAIH ce0e TPABO3AXUCHUIITBY SIK y OpMI TPOMaJICHKOTO0 OOBUHYBAYCHHSI, TAK
1y hopmi rpoMagchKoro 3axucty». [IpaBo3acTynHUKHA OTPUMYBAIH MOHOIIOJIBHE MPaBO
BUCTYNY B CY[i, 3a [0 OTPUMYyBaIM ILIaTy. JlO3BOJSAIOCH OpaTh y4acTh Yy CYIOBHUX
nebaTax ogHOro OOBMHYBaYa 1 OJHOTO 3aXHMCHHMKA 3 MPHUCYTHIX Ha 3acigaHH1 ocid [4, c.

34].

3HAKOBOIO TIOMIEI0 YKPATHCHKOT aJBOKaTypu € cxBajeHHS [lomokeHHS Tpo
anBokatypy YPCP (mani — ITonoxenns) y 1922 p., sske BU3Ha4aJI0 3arajibHi 3acajid 1010
opranizariii Ta QyHKIIH KoJerii 3axucHukKiB. L{e gano moyatok HOBOMY MePioly PO3BUTKY
YKpaiHChKOi aJBOKATypyd B aAMIHICTPAaTUBHOMY CyMOYMHCTBI. 3a 1M [lojokeHHsM,
aZBOKaTypa Oyjia CaMOBPSIHOIO OpraHi3alli€lo, sKka CTBOPEHAa 3 METOI HaJaHHs
BCeOIUHOI IOPUAWYHOI JONMOMOTH HacelneHHro. [[Jis BUKOHAHHS TMOKIAICHUX (DYHKIIIHA
Oy7n0 CTBOpPEHO T'yOepHCHKI KOJET1l 3aXMCHUKIB Y IUBUIBHUX 1 KPUMIHATIBHUX CIIPaBaXx,

YJIeHHU SKUX HE MOTJIH 001MMaTH nocaan B ACPKaBHUX YCTAHOBAX YU HiI[HpI/IeMCTBaX.

Cepen 1HIMX 3HaKOBUX HopMaTuBHUX akTiB 0. Jlucenko y cBoiil poOoTi 3BepTae
yBary Ha Konctutymito CPCP (1936 p.) Tta po3pobnenoro mizHime IlonoxeHnHs mpo
anBokatypy (1936 p.), sKe crTajgo TPOTOTUIIOM /i TOMAIBIIMX 3aKOHIB IIOJ0

anBokatypu. Ilomanmpmivii  pO3BUTOK IHCTHTYTY MPEACTaBHULTBA  3yMOBJICHUM
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npuiinaToo y 1978 p. Koncrutyuieto YCPC Ta 3akonom «IIpo agsokatypy B CPCP»
(1979 p.) [68].

Oxpemy yBary BapTo npuauiutu patudikoBaHuM BepxoBnow Panoro YPCP
MDKHApOIHUM MPABOBUM aKTaM, SIKi B TIOJIAJIbIIIOMY BIUTMHYJIM HA PO3BUTOK IHCTUTYTY
MIPaBHUYOI TOOMOTH B CYZI0OBOMY Ipolieci YKpaiHH, a came: 3arajabHa JeKapallis npas
monunau Bix 10 rpyans 1948 poky [50, cr. 3103], KonBenitis mpo 3aXucT mpaB JIOIUHUA
1 OCHOBOIOJIO)KHUX cBOOOJ Bix 4 nucromaga 1950 poky [60], a Takoxx MixkHapoaHmit

MaKT MPO TPOMAJISHCHKI 1 MOMITUYHI TTpaBa BiA 16 rpyans 1966 poky [76].

[TizcymoBytOUM TOCHIIKEHHS IHCTUTYTY Y PAASTHCHKHIM NIEPi0J, CTBEPKYEMO, 11O
aJIBOKaTypa y TOW MEpioJl pO3TisAalach sSK OJepiKaBieHa, IMiJAKOHTPOJIbHA 17€0JOTil
CTPYKTypa Ta sIka HE BUKOHYBaJla MIPaBO3aXUCHY (PYHKIIIO y MOBHIM Mipi, OCKUIbKH HE
MaJia MOXKJIMBOCTI BCTYNATH Y BIAKPUTE IOPUANYHE MPOTUCTOSIHHS 13 IPAaBOOXOPOHHUMHU
opra"am#. [1eo0riuH1 MOCTYIaTH BIUIMBAIA HA BCE CYCHUIbHI IHCTUTYIIII, aJBOKATypa,

Ha XaJjb, HE Oys1a BUKIIFOYCHHSIM.

HacTtynHuii BUTOK B iCTOPIi pO3BUTKY 1HCTUTYTY NPEACTABHULTBA BIIOYBCS BXKE
nicnst 3000yTTs Ykpainoto Heszanexnocri, a came 3 24 cepnag 1991 poky. [lpuitHaTrs
Hexnapamii npo jAepxkaBHUM cyBepeHITeT  YkpaiHu [36] 1 AkTa mpoOrosionieHHs
He3anexxHocTl Ykpainu [109] oOymoBuiIM HEOOX1IHICTh MPOBEACHHS CYI0BO-IIPABOBOI

pedopmu.

[lepmiuM TakuM TpPOrpaMHUM JOKyMEHTOM ctaja KoHueniis cynoBO-IpaBoOBO1
pedopmu B Ykpaini, cxBaneHa I[loctanoBoto BepxoBHoi Panu Ykpainu Bim 28 KBITHS
1992 poky [106]. TToka3zoBuM BucTymnae Toi Qakt, mo y nanid Konnemniii HacTymHUM
YUHOM OXapaKTEePU30BAHO «PANSHCHKY CIAIIIMHY», a caMe 3a3HauyeHO HaCTyITHE:
«..HeoOxiaHICTh cyq0BO-IPaBOBOiI pehopMu 0OYMOBJIEHA 1 TUM, IO CYJIU PECIyOiKHU,
BCSI CUCTEMa FOCTHIIIT 1 YUHHE 3aKOHOJIaBCTBO, SIKE PETYIIOE MISTIBHICTh IPABOOXOPOHHUX
OpraHiB, IEPEKUBAIOTH TTTMOOKY KPU3y, BUKJIMKAaHY OaraTbMa (pakTopamH, siKi HeTaTUBHO
BIUIMBAIM Ha iX JisUbHICTh. Cyau HE 3aBXKAM HAJIHHO OXOpOHSIM IMpaBa 1 CBOOOIU
JIIOJTUHHU, SBJISTIA COOOK0 BXKJIMBUM THCTPYMEHT KOMAaHIHO-aIMIHICTPATUBHOI CHCTEMH 1

3MyIeH1 0yau Oyt nmpoBigHuKamH i Bosi. Cya He MaB BiIaJy, a Biajga O€3KOHTPOIBHO



43

KopuctyBanachk cyaoM. CyaoBo-nipaBoBa peopma MOBUHHA MPUBECTH CYAOBY CHCTEMY,
a TAaKOK BC1 rajy3i mpaBa y BIAMOBIIHICTH 13 COMIAIbHO-€KOHOMIYHUMH Ta TOTITHYHUMHU
3MiHaMH, 110 BIAOYJIUCH Y CYCHUIBCTBI...». ¥ JaHOMY JAOKYMEHTI OyJIO 3a/IeKIapOBaHO
CaMOCTIMHICTh IHCTUTYTY aJBOKATYpH. AJIBOKATYy TapaHTY€TbCS MOXKIMBICTH CaMOMY
BU3HAYaTH Oprafizaiiitai ¢opMu pobOTH, HOMY HaJJa€EThCS MIPABO 3aiMATHUCS PUBATHOIO
MPAKTUKOI0 a00 JOOpOBUILHO 00'€NHYBAaTHCS B aJBOKATChKI 00'€qHAHHS. 3aKpiljieHO
rapanTii CaMOCTIHHOCTI aJBOKaTa,  pPO3IIUPIOIOTHCS Horo mnpodeciiiHi mpaBa Ta
MOCHWITIOETHCS  BIATOBIMAMBHICT 3a SKICTh poOoTu. [luTamHs mpo AOmMycKk ocodw 10
aJIBOKAaTCHKO1 MISUTbHOCT1 BUPIIIYETHCS KBATI(PIKAIIHHOO KOMICIEIO HA MIJACTaB1 1CTIUTIB

[106].

[Ipu oMy, 3 HAOYTTSIM HE3aNEKHOCTI Y KpaiHU MOCTYIIOBO BU3HAYUBCS TOJIOBHUN
BEKTOp 11 PO3BUTKY — IHTErpailisi 10 €BPONEHCHKOrO CITIBTOBAapUCTBA. 3a TaKHX
oOCTaBWH, MiA Yac JOCHIDKEHHS JaHoro mepioxy (micias 3100yTTs YKpaiHOIO
HE3aJIe)KHOCT1) JOIUIBHO 3BEpTAaTH yBary Ha MPOIECH Ta TOJii, fKI BiZOYBaJIUCh Y
€ppomi. Tak, 7 mororo 1992 p. y MaactpuxTi Oyno ykinageHo JloroBip mpo CTBOPEHHS
€poneiicskoro Coro3y [47] (cama Ha3zBa «EBponeichkuii Coro3y 3’ ABUIIaCs paHillie, I1e
mig dac [lapuspkoi koHepeniii, mo Bigdymacs 1972 poky). [lpuitasaTTs
MaacTpuXTCHKOTO JOTOBOPY 03HAMEHYBAJIO KypC Ha 3aBepiieHHs (HOopMyBaHHS €TMHOTO

BHYTPIIIHHOT'O PUHKY Ta MEPEXiJ 10 peanizaiii i1e1 eKOHOMIYHOTO Ta BAIFOTHOTO COI03Y.

BaxxnuBum MiKHApOIHO-TIPAaBOBUM aKTOM JIJIA aJBOKATCHKOI ISUIBHOCTI, KpIM
HA3BaHOTO0 MaacTpUXTCHKOTO JIOTOBOPY, CTaB AMCTEpIaMChKHIl JOTOBIp, MiAMHUCAHUHA 2
#0BTHsI 1997 poky (HaOyB unnHOCT1 1 TpaBHs 1999 poky) [3]. AMcTepaaMChKHii TOTOBIpP
MPOTOJIOCUB TIPUHIUIN CBOOOM, JEMOKpATii Ta MOBard 10 TpaB JIFOJAWHU, i1 YecCTi i

T1IHOCTI, HEIOTOPKAHOCTI, BKIIFOYAIOUX MIPUHITUIN CTAIOTO PO3BUTKY.

Koxen unen €Bpomeiicbkoro Coro3y Mae CBOIO CHCTEMY aJIBOKATypH, SKi
KEPYIOThCS  HAI[IOHAJbHUMU 3aKOHOJABYMMH aKTaMH Ta TMPABOBUMH aKTaMHU
E€pporeiicbkoro Coro3y, 30KkpeMa, 3arajibHUM KOJEKCOM MpaBHJI JJIsl aJBOKATIB KpaiH
€poneiickkoro CriBTOBApUCTBA, MNPUUHATOrO JEJIETAIllEl0  ABAHAALSTH  KpaiH-

y4acHUIIb Ha IUieHapHoMy 3acimaHHi y CtpacOyp3i B xoBTHI 1988 poky [52]. B
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3araibHOMY KOJEKCl MpaBUJI AJS aJBOKATIB 3a3HAYEHO, 110 B OYIb-IKOMY MPABOBOMY
CYCHUIbCTBI aJBOKAaTy BiJBECHO OCOOJIMBY pOJb: HOr0 NMPU3HAYECHHS HE OOMEXKEHE
CYCHUIbHUM BHUKOHAHHSIM CBOTO OOOB’SI3KY y MeEXax 3aKoHY. AJIBOKAT Mae€ JisiITH B
IHTepecax Mpasa B LIUIOMY TaK camo, SIK 1 B IHTepecax THUX, YHdi IpaBa 1 cBOOOIU HOMY
JOBIPEHO 3aXMCTUTH, HE JIMILIE BUCTYNATU B CyAl B IMEHI KJII€HTa, a i HaJlaBaTu oMy

IOPUANYHY JOMOMOTY Y BUIJISIAL TOPAJ 1 KOHCYJIbTAIIIH.

HanionanbHe 3akOHOAABCTBO KpaiH-wieHIB €Bpornelicbkoro Corwo3y mnependayae
rapaHTii HaJJaHHs MPAaBOBO1 JOTIOMOTH aJIBOKaTaMH B IIIMPOKOMY PO3YMIHHI IILOTO CJIOBA,
T00TO, 0co0aM, IO MalOTh HOPUAWYHY OCBITY, IOPUIWYHUN CTaX, 37a]d BIIMOBIIHUM
ICIIUT Ta OTPUMANM NPAaBO HA HAJaHHS MPABOBOiI JOMOMOrd. Bumoru momo aaBokaTa
(ocobu HamIeHOT TMpPaBOM HAJAaHHS MPABOBOi  JIOMOMOTH) BCTAHOBIIOIOTHCS
MOJIOKEHHSIMA BHYTPIIIHBOT'O MpaBa OKpeMux Kpain-uieHiB €C 1, BIANOBIIHO, MAalOTh
MEeBHI BIiAMIHHOCTI MDK c00010. /[0 MOMEHTy BBEACHHS BIANOBIIHUX II0JIOXKEHD
3akoHomaBcTBa €C B cdepi 3aXMCTy HOPMH 3aKOHOJABCTBA B OKPEMHUX JEpkKaBax,
npUHaNeKHUX 10 €Bponeicbkoi CHuIbHOTH, HE Tependadand BUSHAHHS MOBHOBAXKECHb
aJIBOKATIB, SIKI BOHM OTPUMAaJId B IHIIINA JepxaBi. 3aCTOCYBaHHS Ha MPAKTHUIl TaKUX
OCHOBOIIOJIOKHHX 3acaj], Ha IKUX IPYHTY€eTbcs Bed cuctema €C, sik cBoO01a pyXy ocid Ta
cB00OJIa HaJlaHHS TOCIYT, CHPUSIIO BUHUKHEHHIO BIAMOBIIHUX BpEryJlOBaHb B cdepi

cBOOOIM HAJIaHHS MTPABOBOI TOTIOMOTH.

[IpaBoBa pernameHTairist ASUIBHOCTI Ta TapaHTId aJBOKaTypu B €BponechbKoMy
Coro3i 311HCHIOETRCS BIANOBIAHO 10 JlupekTtuBu €Bponeiicbkoro Exonomiunoro Corosy
Ne 77/249 (amrn.) Big 22 OGepesns 1977 p. y copaBi moneruieHHs €(QEKTUBHOTO
BUKOPUCTaHHS aJIBOKaTaMM CcBOOOAM HaaanHsd nociayr [44] Tta JlupexktuBu
€pponapnamenty Ta Panu €sporr Ne98/5/WE Bin 16 mororo 1998 p. «IIpo nosnermenss
BUKOHaHHS mpodecii aJBoKaTa Ha MOCTIHII 0cHOBI B nep:kaBi €C 1HIIINA, HIX Ta, B AKI1H
oTpuMaHo KkBamidikaiiro» [45]. [IoHATTS «aaBOKaT» 3riTHO IMX JUPEKTHUB BKIIOYAE B
cebe KOXKHY 0co0y, sKa HaJleHa MpaBoOM 3AIMCHEHHs mpodeciitHol AisIbHOCTI
BUKOPHCTOBYIOUH MPH LIbOMY 3BaHH:, PUCBOEHE i1 B 0J1HIN 3 nepkaB €C, Hampukiaj y
benvbrii, ®pannii — Avocat, B Himeuunni — Rechtsanwalt, y ['pewii — dwknyopog, B Itanii

— Avvocato To1ro.
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Sk cnymino 3a3Havyae C. banaypko, OCHOBHMM 3aBIaHHSIM JIUPEKTUB € CTBOPEHHS
MO>KJIMBOCTI HaJaHHS aJIBOKaTaMH MPaBOBOi JOMOMOTH Ha TEPUTOPIi 1HIIOI AeprKaBH-

yiiena €C, HIX Ta, B SKii oTpuMaHo npodeciiine 3BaHHs (KpaiHu MOXOMKEeHHs) [6, c. 6].

JlupekTtBu TiependavaroTh JABI MOXKIMBOCTI peaiizallii mpaBa ajJBOKaTa Ha

HaJaHHS MTPABOBOi JOTIOMOTH B 1HIIKX JepkaBax €C, HXK KpaiHa TOXOHKCHHS :

1)  HamanHS IPaBOBOi JoroMoru B iHIN Kpaini €C Ha mifcTaBi npodeciitHoro

3BaHHA OTPHUMAHOI'O B KpalHl IMOXO>KCHHAI,

Jlanuii BapiaHT nependadae, 110 aJIBOKAT MOXE HaJaBaTH MPaBOBY JOMOMOTY Ha
Teputopii iHmoi aepxkasu €C Ha mijcTaBi MpodeciiiHOro 3BaHHs, OTPUMAHOTO B KpaiHi
MOXOJKEHHA. Y LbOMY BHUIAJAKY, aJBOKAT 3000B’s3aHUIl KOPUCTYBATUCH BUKIIOYHO
npodeciifHnM 3BaHHSM, SIKE BIH OTPUMAaB B KpaiHi MOXOKEHHS Y BUPAKEHH1 IEP>KaBHOIO
MOBOIO KpaiHH MOXOJKEHHS y YITKHH CHOCi0, 3 METOI0 YHUKHEHHS MeperuTyTaHHs Horo
3 3BaHHSM a/IBOKaTa, L0 ICHYe B mpuiimarouiil kpaixi. [Ipm npomy BapiaHTi, agBOKar

MO’Ke 3aiiMaTHCh MPAKTUKOIO HA MOCTIHHINA OCHOBI.

Crarrs 5 JlupextuBu Ne 98/5/WE mepenbauae, mo amBokar, SKHM 3I1HCHIOE
MPAKTUKY HAa OCHOBI 3BaHHS OTPHMMAHOIO B KpaiHi MOXOJKEHHS, 3IIICHIOE Ty X caMmy
npodeciiiny isTIbHICT, 10 W aJBOKAT, SKMM MPAKTUKyE Ha MiACTaBl mpodeciiiHoro
3BaHHS TPHUCBOEHOTO B MpUAMAlOUiid KpaiHi 1, 30KpemMa, MOXXE€ HaJlaBaTH HOPUIUIHI
KOHCYJIbTallli 13 MpaBa KpaiHU MOXOJUKEeHHs, npaBa €C, MbKHAPOJHOIO MpaBa, a TaKOXK
npaBa npuitMaoyoi kpainu. el mpuHIMI MICTUTH TaKOX 1 JAEsKI BUHATKHU: TUPEKTUBH
KaTeropuyHoO 1 OJHO3HAYHO HE HAJAIOTh aJBOKaTaM IpaBa BUCTYMATU Mepei KOXKHHUM
cynom B €C, opaHak, BIIHOCATH BHPINIEHHS IbOIO TMHUTAHHS A0 KOMIETEHII]

HAI[IOHAJILHOTO TIpaBa okpeMux kpain €C [45].

Tak, HupextuBa Ne77/249 (ctatts 5) Tak camo, 3 pemiror, sk 1 Jlupextupa
Ne98/5/WE  (ctarts 5) mepenbadyae MOXIMBICTH JUIsl  MpUHAMaOYoi  KpaiHu
BCTAHOBJIFOBATH JIJIA aJIBOKaTa 3 1HII01 KpaiHu €C BUMOTry CIIBIpaIli 3 aIBOKATOM, SIKUN
OTpUMaB TOBHOBAXKEHHA B I kpaiHi. Takox mpuiimMaioua KpaiHa HaJUIeHa MPaBOM
BCTAHOBJIIOBATH OOMEXEHHS CTOCOBHO MOXIIMBOCTI aJBOKara 3 1HmOI kpaiHu €C

BUCTYIIATH TIEPE]l BUILMMH CYJaMU Ta 3/AiicHIOBAaTH (YHKIIII, OB’ A3aH1 31 CKJIaICHHIM
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aKTIB TPO YMPaBIiHHA MaWHOM TIoMepioi ocobu abo TPO BCTAHOBJICHHS abo
NEPEHECeHHsI MpaBa BJIACHOCTI Ha HepyxoMme MaitHo. BimmoBimno no /upextuBu Ne
98/5/WE, anBokar, sikuii Oaxkae NMpakTUKyBaTh B iHIIIN gepxaBi €C, Ta B sKiil BiH
OTpUMaB TIOBHOBQ)XCHHs, TIOBUHEH 3apEECTPyBAaTUCA Y BIAMOBIIHUX OpraHax
npuiiMarodoi kpaiau (ctatTs 3). Takoxk, BiamoBimHO 10 ctarti 5 JupexktuBu Ne77/249,
npuiiMaroya KpaiHa MOXe BUMaratd, mo0 aaBokaT OyB MpeACTaBIeHHH 3TiAHO 3
MICIIEBUMH 3BHYAsIMH Ta 3acaJaMH TOJIOBI BUAMOBIIHOTO CYIy, YH TOJOBI BIAMOBIIHOI

Kopropaltlii (paju) aABoKaTiB y npuiiMarouiit kpaini [44].
2)  iHTerpaiis 3 aJBOKaTypOIO MPpUIMar04oi KpaiHH.

MoxnuBocTi iHTerpauii mpucsiueHo 3mict ctarti 10 [upextuBu Ne98/5/WE,
BIJIMOBIIHO J0 SKOi aJBOKAT, IO MPAKTUKY€E Ha MijAcTaBl nMpodeciiiHOro 3BaHHs, SKUM
JTIMCHO Ta TMOCTIMHO MPOTATOM TPbhOX POKIB HA TEPUTOPli MNpUIIMAIOY0i KpaiHu
3I1ACHIOBAB MPOQECiiiHy MISIbHICTD, 10 CTOCYBajacs MpaBa Ili€l mpuiiMaryoi KpaiHu
abo npaBa €C, 3BUIbHAETbCA BiJ] BUKOHaHHS BUMOT, nepeabayenux crarrero 4 (1) (b)
Hupextuu Ne 89/48/EEC (anrun.) Big 21 rpynus 1988 p. Ouinka Toro, yu ajBoKat JiHCHO
Ta TOCTIHHO MPAKTUKYyBaB B MpHUIIMarOviil KpaiHi, a TaKOX OI[IHKa HOro rOTOBHOCTI 10
MIPOJIOBXKEHHS TPOQECIHOT MISITLHOCTI B 11 KpaiHi 3M1IMCHIOETHCS IUIIXOM MPOBECHHS
KBaTi(pIKaI[IiHOT PO3MOBHM 3 MPEJACTaBHUKAMHM  BIANOBIIHUX  MYyONIYHMX YU

KOpIopaTuBHUX (MpodeciiiHuX) opraniB npuitmMarouoi kpainu [70].

HactynmHuM 3HaKOBHM JUIsl IPEJCTABHUIITBA YKPATHCHKUM 3aKOHOJABUYUM aKTOM
npuitHsaTo BBakath KoHcTutymiro Ykpainu 1996 poky, skow cepen 1HIIONO OyIio
3aKpIIJIEHO OCHOBOIOJIO’KHE MPABO OCOOM Ha MPAaBHHUYY JONOMOTY, B TOMY YHCII Ha
OE3KOIITOBHY Yy BH3HAYCHHUX 3aKOHOM BHIIQJIKax. B momanbmioMy TOpPSIOK, BUAU Ta
YMOBU OTPUMaHHs OE3KOIITOBHOI IPaBOBOi JOMOMOTH OyJI0 BH3HAYEHO 3aKOHOM

Vkpainu «lIpo 6e3omnatny npaBoBy gonomory» 2011 poky [61, ct. 59].

3akonoM Ykpainu «lIpo aaBokaTypy Ta afBOKaTChKy AlsIbHICTE» 2012 poky [97]
Oynu BU3HAYEHI MPABOBI 3acajyd OpraHizalii 1 JAiSIILHOCTI aJBOKATypH Ta 3I1MCHEHHS
aJIBOKAaTCHhKO1 JISUTbHOCTI B YKpaiHi. Buie3asHaueHMM 3aKOHOM 3aKpIIJICHO ITUPOKE

K0JI0 npodeciiiHuX mpaB aJBOKaTa, a TAKOK rapaHTiil aJBOKATChKO1 AISTLHOCTI.



47

HactynHi 3HaKOB1 HOpMATUBHI aKTUBU MPUKAMATUCh B YMOBax ()OpMyBaHHS TaK

3BaHOI «aJBOKATCHKOI MOHOIIOJII»:

- KOHCTUTyLiiHa pedopMa mnpaBHHUYOi ponomoru 2016 poky — Ha piBHI
Konctutymii Oyno BH3HA4YEHO, IO MPaBHUYA JOMOMOTa MOKE HAIaBaTHCS BHHITKOBO
agBoKataMu (BHECEHHS 3MiH 10 crarTi cr. 1312 Koncruryuii Ykpainu); TepMin «ipaBoBa

J0TIOMOTay» 3aMIHEHO Ha «IpodeciitHa mpaBHuya gornomoray [100];

- 3akoH Ykpainu «IIpo BHecenHs 3MiH A0 ['ocrmomapchbKoro mpouecyasbHOro
Kojiekcy Ykpainum, [luBiIbHOTO TpoliecyalnbHOTO KoOJekcy VYkpainu, Kopekcy
aJIMIHICTPATUBHOTO CYJIOYMHCTBA YKpaiHU Ta IHIIKUX 3aKOHOaBYUX akTiB» Ne 2147- VIII
Bix 03.10.2017 — Ha piBHI BCIX MpOLIECYyaTIbHUX KOJIEKCIB O0yJIO BU3HAUYEHO, 1110 TPAaBHUYA
JI0TIOMOTa MOYKE€ HaJlaBaTUCA BUHATKOBO a/IBOKaTaMM, KPIM OKpPEMUX BUHSTKIB (TPYAOBI
CIIOpH, MaJlO3HAYHI CIIOpU); TEPMIH «IpPaBOBa JOMOMOTa» 3aMIHEHO Ha «IpaBHUYA

noromora» [99].

ITpu 11bOMY, BCTAaHOBJICHHS aJIBOKATChKOI MOHOIIOJIIT BiIOYBAIOCh 13 YHCICHHUMHU

npobiieMaMu y TIpaBo3acTOCYBaHHI.

Tak, y crarri 55 KAC VYkpainu Bu3HaueHO, IO CTOpOHa, TpeTs ocoba B
aJIMIHICTPaTUBHIN CIIpaBl, a TAKOXK 0c00a, SIKI 3aKOHOM HaJaHO MpaBO 3BEPTATUCA J0
Cyay B IHTepecax IHIIOiI 0cOoOM, MOXKe OpaTH y4acTh y CyIOBOMY TMPOIECi OCOOUCTO
(camomnpencTaBHUIITBO) Ta (a00) uepe3 MpeaCcTaBHHMKA, KPIM BHUIIAJKY, BCTAHOBJICHOTO

JaCTUHOIO JIeB’ATOr0 cTarTi 266 Koaekcey.

Crarts 57 KAC VYkpainu 3akpiuiioe, 10 MNPEACTABHUKOM Y CYAl MOXe OyTH
afBoOKaT a00 3aKOHHMU MpeJCTaBHUK. Y CHpaBax HE3HAYHOI CKJIAJHOCTI Ta B IHIIUX
BUTIAJKaxX, BU3HAUeHUX Kojekcom, mpencTtaBHUKOM Moke Oyt (i3mdHa ocoba, ska
BIJIMTOBIJTHO JI0 YacTUHU Jpyroi ctarti 43 Kojekcy Mae aaMiHICTpaTUBHY MpOolleCyalbHy

E€3ATHICTD .

Hatomicts, Konctutyuist Ykpainu, B yuactunax 4 ta 5 crarri 131-2 Bu3Havae, 1110
BHUKJTIOYHO aJ{BOKAT 3JIIMCHIOE MPEICTABHUIITBO 1HIIOI OCOOM B CYy/Ii, @ TAKOXK 3aXHUCT BiJI
KPUMIHAJIBHOTO OOBMHYBAUY€HHA. 3aKOHOM MOXKYTh OyTH BHU3HAUEHI BUHATKH II0JO

NpEJICTAaBHUIITBA B CYJl Y TPYAOBUX CIOpax, Cropax LI0JI0 3aXUCTY COLIaJbHUX MPaB,
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moa0 BHOOPIB Ta pePepeHayMiB, Y MaJIOZHAYHUX CIIOpax, a TaKO0X CTOCOBHO
MPEICTAaBHUIITBA MAJIONITHIX YHM HEMOBHOJITHIX OCI0 Ta 0ci0, sSKi BU3HAHI CyIOM

HeJI€3TaTHUMH YH JII€3IaTHICTD AKX oOMexeHa [61, ct.131-2].

Takum 9yuHOM, MOKHA CTBEPKYBAaTH PO HASBHICTH KoJi3ii MKk KoHcTHUTYyIIIERO
ta KAC Ykpainu 3 mpruBoay BU3HAYEHHS CYO’ €KTIB, sIKI MOXKYTh OpaTH y4acTh y CyJIOBUX
3acCiJaHHSX Ta 3aXHINATH TIPaBa, IK PI3UIHUX, IOPUAUYHUX 0Ci0, TaK 1 OpraHiB AepKaBHOT

BIaaMu.

Bka3zana kouii3is npusBena 1 40 Pi3HUX BHCHOBKIB IIOJO 3MICTY «aJBOKaTChKOI

MOHOIIOJIT» y pIIEHHSAX CY/iB, B TOMY uuci nmo3uiisx Bepxosuoro Cyny:

. y octaHoBi BepxoBHoro cyay y ckiani KacamiiftHoro aaMiHICTpaTUBHOTO
cyny Bim 31.08.2020 p., cnpaBa Ne 200/14466/19-a [18], B sKkiii 3a3Ha4€HO: «3
CHCTEMHOTO aHalli3y HaBEJCHHX IOJIO)KEHbh YHHHOTO 3aKOHOJABCTBA CIIAYeE, IO
MPEICTABHULITBO BIJIMOBITHO 10 MYHKTY 3 yacTuHuU nepioi crarti 131-1 ta crarri 131-2
i€l KoHCTuTy1ii 3A1MCHIOETHCS BUKITIOUHO aJIBOKATaMU Yy CyJax amnesiiHol 1HCTaHII1
-3 01 ciuns 2018 poky. Axiio nposakeHHs posnoyare A0 30 BepecHs 2016 poky, To
OPEJCTaBHUIITBO Yy  Cyldax  amejsaliiiHol  1HCTaHIli  MOXe  31HCHIOBATHCS
Npe/ICTABHUKAMM, SIKI HE MAlOTh CTaTyCy a/IBOKaTay;

o B yxBanax Big 16 ciung 2020 poky y cmpaBax Ne 140/2575/19 [20], Ne
826/11291/17 [21] Kacamiiauii agMiHICTpAaTUBHUN CYJ BHUCIOBHUB TO3UIIIO IIIOJ0
MPEICTAaBHUIITBA OPTaHiB JIEP’KaBHOI BIAJAM Ta OPraHiB MICIIEBOTO CaMOBPSIYBAaHHS B
cydax, Ae 3a3HayuB, 10 «3 1 ciusg 2020 poky MpencTaBHUITBO CyO’ €KTIB BIIaTHUX
MOBHOBAXXEHB y CyJaX MOXE 3/IIHCHIOBATUCH BUKJIFOYHO MPOKYypOpaMu abo aBOKaTaMH,
MOBHOB&)XEHHS SKUX MalOThb OyTH MIATBEPIKEHI CTATyTOM, MOJOKEHHSAM YH IHIIUM
aKTOM, Ha IIiJICTaBl SIKOrO oco0a 3MIMCHIOE MPEJCTAaBHUIITBO IOPUIUYHOI OCOOU Y
MOPAAKY 11 CaMOIIPEACTaBHULITBAY;

o B yxBam Big 3 mororo 2020 poky y cmopai Ne 160/6823/19 [23]
Kacariiitnum anMiHICTpaTUBHUM CyAoM OyJio 3a3Hau€Ho, MO0 o0coba MOXe [IATH B

MOPSIIKY CaMOTIPEICTABHUIITBA, TUIBKU SIKIIO Y BIAMOBIIHOMY 3aKOHI1, MOJOXKEHHI YU
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TPYJOBOMY JOTOBOpI UITKO BWU3HAUEHE TMPABO JISTH BiA IMEHI IOPUIAMYHOI 0COOU
(cy0’exTa BlIaIHUX MOBHOBAXKEHB) 0€3 J0/IATKOBOTO YIIOBHOBAXKEHHS,

o BepxoBumit cyn y moctanoBi Bim 15 ciuas 2020 poky y cmpaBi Ne
761/35015/17 [24] po3’sicHUB, 110 Yy MajJO3HAYHMX CIIpaBax CyId MalOTh HNpUIUMATH
CKapru Bij MPEJCTAaBHUKIB, Kl HE € aJBOKaTaMM, OCKUIBKH MPOIECYyaTbHY JI1€31aTHICTh

Mae, 30KkpeMa, (piznyHa ocoa, sika J0CAria MOBHOJITTSL.

Koncraryemo, 1mo B YkpaiHi KOHIEMIIS «aJBOKATChKOT MOHOIOJII» 111e HaOyBae
CBOTO MOUIMPEHHS Ta CyJ0Ba MpaKTHUKa MOCTIMHO BHUPILIYE KOMi31iHI IpOoOIeMH, BTIM
3arajoM Taki 3MiHu 10 Koncturyiii Ykpainu He CIPUYMHUIIN TOTIPIIEHHS JOCTYIY J0

npaBocyast a0 SIKOCTI MPaBHUYO1 10NOMOTrH. [38]

[Ipu 11OMy, MOTOKYEMOCH 13 TIO3MINEID TUICSAIU HAYKOBI[IB MPO TE€, IO CaMy
pedopmy, SIKOIO 3ampoBaJXKEHO aJBOKATChKY MOHOIMOJII, CIi po3MIsiAaTH  SIK

ITIO3UTHUBHC ABUIIIC, OCKUTBKH TAKUM YHHOM:

- 3a0e3meuyeThcsl HaJaHHS MPABOBOi JOMOMOTM Ha OUIBII BHUCOKOMY 1
KBaJi(hIKOBAaHOMY PiBHI 3 OTJISIY HA T€, 10 OyTH MPEJICTaBHUKOM-aJJBOKATOM MOXKE HE
Oynb-sika oco0a, a JuIe Ta, sKa 37100yJia BUILY IOPUIUIHY OCBITY, CKJIaja BIAMOBIAHUN
ICITUT Ta Ma€ JOCBI poOOTH y raiy3l IpaBa He MEHIIIE, HK JIBa POKH;

- nependavaeThCs J0JIaTKOBA TapaHTIsl AJi JOBIPUTENS, OCKUIBKH Y BUMIAAKY
HEBUKOHAHHS, HEHAJIC)KHOTO BHUKOHAHHS aJIBOKATOM-TPEACTaBHUKOM CBOiX (PYHKIIH B
pamMKax CyJOBOrO TMpOILECY, CyJI MOXE HalpaBUTH TNOJAHHA KBali(iKaliiHO-
TUCIUIUTIHAPHIA  KOMICli  aJBOKaTypd 3 METOI0 TPUTATHEHHS aJBoKaTa Ji0
AUCLUUIUTIHAPHOT ~ BIAMOBINANBHOCTI, aX JO TM030aBleHHS TMpaBa Ha 3alHATTA
aJIBOKaTChKOIO JISNTLHICTIO;

- 3IACHIOETHCSI BUBEJEHHS 3 TIHBOBOI'O OOOpPOTY THUX NPABHUKIB, Kl HE
MarTh CTaTyCy aJBOKAaTa, MPAKTUYHOTO JOCBIAY pOOOTH, BIAMOBITHUX HABUYOK 1 3HAHb,

aJjie Tpy IIbOMY HaJar0Th ocayru y cdepi npasa [131, c. 168-169].

ITepeBep3a 1. y cBoOili HayKoOBi Tpalli, IPUCBSIYCHIN JOCTIHKECHHSAM ITIXOIIB 10

MOJICJIIOBAaHHS  aJBOKATCHKOI JISJIBHOCTI, BW3HAYAa€ OJHIEIO 13 HAWBaKIUBIIIHNX
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XapaKTEPUCTUK IHCTUTYTY aJIBOKATYpH caMy MOJIEJNb aIBOKaTChKOT MOHOIIOII], sIKa ICHY€

B KpaiHi. Tak, BUOKPEMIIIOIOTh:

- MO/IeSIb a0COTIOTHOT MOHOIIOJIT Ha HaJJaHHS TPaBOBUX MOCIYT (ApreHTHHa,
bpasumnis, I'peuis, [3pains, [cnanis, Kinp, Cinranyp, ®@panuis, AAnonis), sika nepeadayac,
IO aJBOKAT BOJIOJIi€ BUHATKOBHM NPaBOM Ha HaJaHHS KOHCYJbTAIMHUX MOCITYT Ta
NPEICTaBHULITBO KileHTa B cynl. B neskux kpainax (anis, Himeuumna, ABctpis,
@panilisl) 3a Takoi MOJIENI, SIK BUHATOK, BU3HAYEHO 1HJUBIyaldbHI YMOBHU JOMYCKY [0
HaJIaHHS IOPUIUYHUX TOCIYT JJI 0C10, sIKI HE € aJJBOKaTaMHM, a TAKOK YMOBH 3/1IMCHEHHS
HUMH TPEJICTABHUIITBA B HIDKYMX CYTOBUX 1HCTAHITIAX;

- MozieNb 00MekeHo1 MoHomounil (A3epOaiimxan, Bipmenis, bensbris, ['pysis,
JlutBa, Monnosa, Hinepmannu, Hopseris, Ilopryramis, Yexis) - mpeacTaBHUIITBO B
Cylax € TpeporaTWBOI0 aaBOKATIB (HaWyacTimie y KpUMIHAJIBHOMY TMpoIrieci), a Ha
HaJaHHs KOHCYJIbTAalllH 13 MPAaBOBUX MHUTAaHb Ta MPEICTABHUITBO B LIMBUILHOMY IMPOLIEC]
MaroTh MPABO ¥ 1HIII 0cOOU (YacTilie, FOPUCTH);

- MOJIeJIb BUTBHOTO PUHKY MIPABOBUX MOCIYT 200 TakK 3BaHUM JIeperyibOBaHUM
pUHOK ajiBokaTchkux mocnyr (Piunsuaisa, [1IBemnis, ManbsTta) - Oyab-sika oco0a HapiBHI 3
aJIBOKaTaMH Ma€ MOXIJIMBICTh HaJaBaTU IOPUIUYHY JOTMOMOTY (y ACSKUX KpaiHaxX 1 JUis

KOHKPETHOT'O KOJIa CIIpaB CTaBUTHLCS BHMOTA IIPO BUINY IOPUIUYHY OCBITY) [88, c. 202-

203].

OTke, ICTOPMYHO MOJENb TPEJACTABHUIITBA B YKpaiHi 3a3Haja 3HAYHOI
TpaHchopMmallii, sika moysransa He y CTalloMy, TOKPOKOBOMY PO3BHUTKY, a 3aliexalia Bif
ICTOpUYHUX Ta TOJITUYHUX MOMAIM Ha TepuTopii Hamoi aepxkaBu. Yacto HagOaHHS
MEBHOTO €Tally y HACTyMHUM 4YacOoBHM MPOMDKOK ITHOPYBAJINUCH, BiTOYBaJOCh

MOBEPHEHHS JI0 TIONEepeIHIX (HOPM Ta KOHCTPYKITIH.

B Ttakux ymoBax, 3aBJaHHS HAaIllOHAJIBHOI MPaBOBOI CUCTEMU — HE TUIbKU
BJIOCKOHAJICHHSI O3HAYEHOTO 1HCTUTYTY, a U 30epekeHHs 3700yTKIB, sIKI (POpPMYBAIHCh
BikamMHu. AjBokaTypa YKpaiHM Mae€ 3ajHIIaTuch MpodeciiHo0, CaMOBPSAHOIO Ta
CTPYKTYPHO BIJJOKPEMJICHOIO BiJ] JIepKaBU THCTUTYIIIEIO, 3 HE3AJIIC)KHUMH BiJ JEp:KaBU

JoKepenaMu (piHaHCYBaHHS.
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1.2. [ocaimkeHHs1 NPaBoOBOI NPHUPOAM Ta O0COOIMBOCTEH IHCTHUTYTY
NPeJICTABHUITBA B A/IMiHICTPATUBHOMY CYJAOYHHCTBI YKpaiHu

Cucrema aAMIHICTPAaTUBHOTO CYAOYMHCTBA BIJITpa€ KIOYOBY pOIb ¥y
3a0e3MeveHH] MPUHLIMITY NOALTY BJIaAH Ta (PYHKIIOHYBaHHI MEXaHI3My «CTPHUMYBaHb 1
MPOTUBAr», OCKUIBKM HaJae TpoMajsiHaM e(QEeKTUBHHUU 3aci0d 3aXUCTy iXHIX MpaB y
BIJHOCMHAX 13 OpraHamMM Jep>KaBHOI BJIAJM Ta MICIEBOTO CaMOBPS/yBaHHS,

3a0e3Mmeuyodn CyJ0BHI KOHTPOJIb 32 iXHBOO JISUTBHICTIO.

Cratrero 2 Konekcy anMiHICTpaTUBHOTO CYyIOYMHCTBA Y KpaiHu nepeadadeHo, mo
3aBJIaHHSAM aJMIHICTPATUBHOIO CYJIOYMHCTBA € CIpaBEJIMBE, HEYyNEpePKEHE Ta
CBO€YACHE BUPILICHHS CYAOM CIOpiB y cdepi myOraidHO-TPAaBOBUX BITHOCHH 3 METOIO
e(EeKTUBHOI0 3aXHCTy IpaB, cBOOOJ Ta 1HTepeciB (i3MUHUX OcCiO, MpaB Ta IHTEPECIB

IOpUINYHUX 0C10 Bij MOPYIIEHB 3 00Ky Cy0’€KTIB BIIaJHUX TOBHOBAXKEHB [S8].

AIMIHICTPAaTHBHI CYAM, PO3TJISAAAI0OUN CIIOPH MDK rpoMajasHaMU Ta Cy0'eKTaMu
BJIATHUX ITOBHOBa)XCHb, 3a0€3MeUyI0Th TOTPUMAHHS 3aKOHHOCTI B ITyOJIIYHO-TIPAaBOBUX
BimHOCWHAaX. lle cmpuse MiABUIIEHHIO BiAMOBIJAIBHOCTI JE€pPKaBHUX OpraHiB Ta

MOCAI0BUX 0C10, a TAKOK 3MILIHEHHIO JIOBIPY I'POMAJISIH /10 IepKaBHUX 1HCTUTYIIIH.

OxkpemMuM acnekrtaM MpeACTaBHULTBA B  aJMIHICTPATUBHOMY CYJOYMHCTBI
NpUCBSIYEHI poOOTH Takux HaykoBUIB, ak B. b. ABep’snoB, O. M. bannypka, B. M.
bersenko, 0. II. bursak, O.M. Bemuuko, 1. II. T'omocuiuenko, T. O. I'ypxiii, M.B.
Ixadapora, C. B. Kisanos, I. b. Komiymko, A. T. Kom3iok, O. B. Ky3smenko, P. O.
Kyit6ina, €. B. Kypinnuii, B. K. Marsiituyk, P. C. Menbnuk, B. T'. Ilepenentok, O. I1.
Ps6uenko, A. O. CemniBanoB, I'. II. Tumuenko, T.A. Ocranenko Tta iHm. Ilpore
0CO0JIMBOCTI MPEACTABHUIITBA aABOKATOM, OMOYACMEHOM Ta apOITPaKHUM KEPYIOUHM Ha
BIIMIHY BiJl IPEJCTABHULITBA IPOKYPOPOM, 3AJIMIIAIOTHCA HEJAOCTATHHO JOCIIIKEHUMH,

10 BUKJIMKAE MPOOJIEMY Y MTPaBO3aCTOCOBHIN MisITBHOCTI.

Posrnsgatoun 1HCTUTYT TpPEACTABHUIITBA, CJI PO3MOYATH 13 JOCHIIKEHHS

NpaBOBOi MPUPOJM LBOrO SBUINA. Y MeEXaxX HAyKOBOTO aHaJi3y IMpaBOBa MNpUPOA
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NPEICTaBHUIITBA BHCTYNAa€ CKIAJAHAM 0araTOKOMIIOHEHTHUM YTBOPEHHSIM, IO
CKJIQJIA€ThCA SIK 13 MaTepiabHUX, TAK 1 MPOIIECYATbHUX €IEMEHTH. 3 OAHOrO OOKY, BOHO
IPYHTYETHCS Ha LMBUIBLHO-TIPABOBHUX 3acafax (30Kpema, IOTOBIPHOMY a00 3aKOHHOMY
JieJIeTyBaHH1 TTOBHOBAXKEHb), 3 IHIIOTO — MAa€ MPOolLeCyallbHy crenudiky, 3yMOBIEHY
O0COOJMMBOCTAMHU aAMIHICTPATUBHOTO CYIOYMHCTBA: CYO'€KTHHM CKIJIQZIOM, XapaKTepoM
CTHOpy, MPHUHIUIAMHU PO3IIIAAY CIpaB Ta OOCATOM MOBHOBaXeHb cydy. Sk 1 mpu
dbopmyBaHHI ysBJICHb TMIpO Oyab-fSKE€ CKIAQJHOTO SBUINA, TMOMVISIAM HAa IHCTUTYT

MPEICTaBHUIITBA 3a3HABAJIN 3MiH (€BOJIOIIT) 13 IJTHHOM Yacy.

A.b. Kocuio ciiyniHo npornoHye po3risgaTH MPeACTaBHUIITBO IHTEPECIB KIIIEHTA
nepes opraHamMu MyOsiyHOI Biagy, CyJaMH, IOPUAWNYHUMU Ta (QI3UYHUMH 0COOAMHU SIK
CKJIa/IOBY MPABOBOI JOMOMOTY B KJIACUYHOMY il PO3yMIHHI, MOPSA 13 TAKUMU AISIMH SK:
Ha/JaHHS TPABOBHUX IMOpaJ, CKIAJCHHS IPABOBUX BHUCHOBKIB, CKJIAJICHHS IPABOBUX

JTOKYMEHTIB [62].

VY cBoiit crarti B. Iiopa, anamizytoun po3BUTOK IHCTUTYTY MPEICTABHUIITBA B
MPABOBIM JOKTPUHI €BPOMEUCHKUX KpaiH, pO3IIISIAae EBONIOIII0 TOTJSAIIB Ha
MPEICTaBHUIITBO SK OKPEME TMpaBOBE SBHUINE Ta IHCTHTYT IMBIILHOTO TIpaBa,
JOCITIKYIOUN CTAHOBIICHHSI €BPOIEHCHKOI MPaBOBOI TYMKH Ta JOKTPUHAIBHI MiAXOIH

710 IOTO THCTUTYTY.

Tak, 1imes He3aJeKHOrO0 Ta AaBTOHOMHOTO IHCTHTYTY MPEICTaBHUIITBA
dbopmMyBazach mij] BILIUBOM IMpails ['yro I'poiris, mpeacTaBHUKA PaIlioOHaTICTUYHOT KON
MUCJICHHS, IKUii y cBOidl poboti «IIpo mpaso BiitHu Ta Mupy» (1625 p.) [32] Bnepie
chOpMyITIOBaB TEOPiI0 MPEACTaBHUIITBA Ha 0a3uci puMchKoi procura. Teopis ['yro
['pomis Ga3yBanach Ha TOMY, IO KOJIA MOBIPEHUH /i€ y BHU3HAYEHOMY MiCIli, TO
BBO)XAETHCSA IO CaM MPUHIMIAT BYMHSE BIAMOBIAHY Ji0 1 HOro BOJIEBHSABICHHS
BHUPAXXA€THCS MOBHICTIO B 0c001 MOBipeHoro. Takuil miaxig 301M3UB CYTHICTh TOPYUYEHHS
Ta MPEACTaBHUIITBA, PEACTABHULITBO PO3TIIAIAIOCH SIK YaCTHHA JOPYUYCHHS, 110 3HAIIIO
CBO€ TMojayblle BimoOpaxkeHHs Koauikaiisax, Takux sk [IpyccbkoMy IUBUIEHOMY
kozaekci 1794 p., @paniy3pkoMy nuBuUIbHOMY Kojaekcl 1804 p., 3aranbHOMY LIMBIIBHOTO

kozaekci ABctpii 1811 p., nuBinbHux kogekcax ['peuii, Typuii, Hopserii Tomio.
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B momamemomy inei I'. ['pormiss po3BUBaInCh HIMEIBKUMH BYCHHUMH, SIKi
IpaLoBalId HaJl OCTATOYHOIO TU(EPEHIIAIIEI0 TOHATh TOPYUYCHHS Ta MPEICTaBHUIITBA.
Tax, [Tayns Jlabana y 1866 p. Brepiie 4iTko po3MekKyBaB MOBHOBAKEHHS MPECTaBHUKA
CTBOPIOBATH TpaBa Ta 000B’S3KM MPUHIIMIANA 1 BHYTPIIIHI KOHTPAKTHI BIIHOCUHHU, SIKI
CTOCYIOTBCS OCOOHMCTHX IIPaB Ta 000B’A3KiB MiXK NPUHIMIIATOM Ta TPeICTaBHIKOM. Koro
Teopis cenapallii po3risfana A0PyUYEHHs sIK BHYTPILIHI BIZHOCUHU MIX JOBIPUTENEM Ta
MOBIPEHUM, B TOM Yac SK MPEJACTABHUIITBO BHUCTYMAJIO SK 30BHINIHI BIIHOCHHHM MIX
NPEICTaBHUKOM Ta MPUHLMUIAIOM 13 TpeTiMu ocobamu. Baxknmmicth Teopii cemaparii
MOJIsiTa€ 'y TOMY, IO OOMEXKEHHs TIOBHOBAXXCHb TPEACTaBHUKA JOPYUYCHHAM €
Hee()eKTUBHUM CTOCOBHO TpeTiX oci0. [IpuHiunan He MOKe OMUpaTUCh HA OOMEKEHHS
MOBHOBaXCHb, BCTAHOBJICH] IPECTABHUKY, HABITH SIKIIO TPETS 0co0a MOBIAOMIICHA PO

Takl OOMEXEHHS.

Kpim Toro, chopmyBanace aHri0-aMeprUKaHChbKa MOJIETb MPECTaBHUIITBA (TEOPis
1IGHTUYHOCTI), BIATIOBITHO /10 SIKO1 3aMICTh MPUHIIMIIANA areHT (MPeICTABHUK ) MTOBHICTIO
YIOBHOBOKCHHM Ha BYMHEHHS i, IOJ0 SKUX BiH YIOBHOBAXCHHH y BU3HAYCHHX
Mexax. ToOTo, Taka MoJienb OyJayeThcsl Ha aHTUTE31 10 Teopii cemapaiii I1. Jlabanna,
IPEJICTABHUIITBO PO3TJISAIAETHCS HE SIK TIEBHA aOCTpaKTHA KOHCTPYKIIiS, a SK HACIIIOK

JOPYYEHHS 1 HEB1I’ €MHA YauTHHA IIbOT'O JIOTOBOPY.

Otrxe, B. Iliopa mnopiBHIOE PiI3HI KOHLEMIi MPEJICTABHUIITBA B KOHTEKCTI
3apyODKHHMX TPaBOBUX CHCTEM, aHATI3yIO4W iX BIUIMB Ha (OpPMYBaHHS CY4acHOTO

PO3YMIHHS IILOTO THCTHTYTY B YKpaiHChKOMY mpasi [ 148, c. 130-131].

Y crarri T.A. Ocranenko OyJno pPO3KPUTO 3HAYEHHS TEPMIHIB «CTaTyCy,
«MPaBOBUM CTATyC», BHU3HAYEHO TMOHATTS aJAMIHICTPATUBHO-IIPABOBOTO CTATYCy
MPEICTaBHUKIB CaMOBPSAHUX MPOQECI, 0XapaKTEPU30BAHO BUAM IPABOBOT0O CTATyCy
3a3Ha4eHUX 0ci0. 3a TOMOMOrd KOMIUIEKCHOT XapaKTePUCTHKHU 3arajbHOro, rajay3eBoro
Ta CHEI[IaJIbHOTO TPABOBUX CTAaTyCiB OKPECIEHO IHAWBIMIYyaJbHHUI TPAaBOBUN CTaTyC
KOHKPETHOTO  MpeJCTaBHUKA  caMmoBpsiAHOI  mpodecii  (amBokata, HOTapiyca,
apOITpaXHOTO KEpPYIUOro, OIiHIOBa4a). 3po0JICHO BHCHOBOK, IO 1HAWBIIyaJIbHUN

MPABOBUI CTaTyC MpPEACTaBHUKA CaMOBPsAIHOI mpodecii SKICHO BIUIMBAE HA HOTO
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MPABOBUI CTaTyCc B aaMIHICTpaTHBHOMY CymodnHCTBI [83, c¢. 65-69]. Ilpu mpomy,
JOCIIIKEHHS He OyJI0 30cepeI’KEHO Ha 0COOIMBOCTSAX IMPABOBOTO CTATyCy apOiTpaskHOTO
KEpYIOUOro B 3aJIEKHOCTI BiJl Cy/IOBOI MPOIEAYpHU, B AKIH mepedyBae ocoda OOpKHHUKA-

IOPUANYHOI 0COOU, MPECTABHUIITBO SIKO1 1 3/IIHCHIOETHCS apOITPAXKHUM KEPYIOUHM.

AHani3 cTaHy HAyKOBHMX JOCIIDKCHb MPEACTaBHUIITBA B aJMIHICTPATUBHOMY
CYJIOYMHCTBI1 0 BIPOBAIKCHHS aJIBOKATCHKOT MOHOIIOMI1, SKUH 31HCHUB y CBOiM CTaTTI
O. Ilpuxonbko [96, c. 275-280], nuiie MIATBEPIKYE, 10 KOMIUIEKCHE JOCTIHKEHHS

IPaBOBOIO CTATYCY MPEACTaBHUKA B aMIHICTPATUBHOMY MPOLIECI HE 3/11HCHIOBAJIOCK.

M.B. [IxadapoBa po3risaae agMiHICTpaTUBHE MPOIIECyalIbHE MPEICTABHUIITBO K
OaraTorpaHHe Ta CKJIaJHe MPAaBOBE YTBOPEHHS, OCKIIbKA BOHO BUKOPHUCTOBYE BIAMOBI/IHI
HOPMHU MaTepiajbHOTO MpaBa (IUBLUILHOTO, TPYIOBOTO, CIMEMHOTO, aIMIHICTPATUBHOTO)
nopsan 13 Hopmamu KAC VYkpainu, siki peryjarorTh aJIMIHICTPATUBHO-IPOLECYaIbHI
MPABOBIAHOCMHU MDK TMPEACTABHUKOM Ta CYyJIOM Ta TNpPOLECyalibHy MIISUIbHICTh
MpeJICTaBHUKA, 1110 31MCHIOETHCS B MEKaX Ha3BaHUX MPABOBIHOCHH B IHTEpECax I1HIIOT
ocobu [42]. IlincTtaBor0 BUHUKHEHHS MAaTEplaIbHO-NIPABOBUX BIAHOCHH  MIXK
NPEICTaBHUKOM 1 JOBIpUTENIEM BHCTYIAE€ IUBLIHLHO-NMPABOBHIA TPAaBOYMH, 3aiiMaHHSI
BIJIMOBIHOI MOCaaU, BUJA4Ya JOKYMEHTIB, SIKI MOCBIMYYIOTh (DAKT POJMHHUX 3B’SI3KIB
tomio. Y cBoiii podoTi M. JlxxadapoBa y3arajibHIO€ HasiBHI HAYKOBI MIJIXOIH JI0 KaTeropii
«TIpolIeCyaTbHE MPECTABHUIITBOY, SIKa CIIPUAMAETHCS OAPa3y B TPHOX IUIOIMIMHAX: 1) SK
IHCTUTYT TpoOlLleCyaIbHOI Tramy3l mpaBa; 2) SK TIEBHI MporecyaibHl Aii; 3) K

npoLecyalbHl MpaBoBiIHOCUHU [43, c. 43-44].

Y 1mbhOMy KOHTEKCTI aJMIHICTpaTUBHE IMpOIECyalbHE TMPEIACTABHUIITBO
PO3TISATAETHCS SIK CAMOCTIMHUN KOMIUIEKCHUN MPABOBUM IHCTUTYT aJIMIHICTPATUBHOTO

MMpoHeCyajlbHOTIO IIpaBa, 0 XapPaAKTCPU3YEThCA TAKMMU O3HAKAMU SIK:

1. HasiBHICTIO SIKICHO OJHOPINHUX, B3AEMOTIOB'SI3aHUX  MPOIECYaTbHO-
MPEICTaBHUIIBKUX MPaBOBIAHOCHH, SKI TOTPEOYIOTh BIAMOBITHOTO MEXaHI3MY

HOPMATHUBHOI'O PCTYJIOBAHHA.
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2. 3MICTOBHOIO EIHICTIO aaMIHICTPATHBHO-TIPOIECYATbHUX HOPM (3araljibHi
NPUHIUIY, TEPMIHUA Ta KaTeropii), peryasTUBHUHN BIUIUB SIKUX Ma€ CIUIbHE LIIHOBE Ta
GbyHKITIOHAIBHE PU3HAYCHHS.

3. Bino6paxxennsm y  cTpykTypi  koaudikoBaHoro akta (Komekcy
aJMIHICTPAaTUBHOTO  CYIOYMHCTBA YKpaiHW) y BHUIJSNAI  OKPEMOTO  PO3JILTY
aJIMIHICTPATUBHO-TIPOLIECYAIBHIUX ~ HOPM,  CHOPSAMOBAaHUX  Ha  BPETYJIOBAaHHS
IpoLIeCYaTbHO-TIPEJACTABHULIBKUX MPABOBIIHOCHH, IO MICTATh crenudiuyHl IOPUIUIH]
KOHCTPYKI1 (BUIM TPaBOBITHOCWH, iX CyO'€KTHMI CKJaj, O0'€KT Ta 3MICT, a TaKOX

MpoLIeAypH peaiizallii npouecyaibHux Aiil) [43, c. 47].

[TpomoBxKyr0UM AOCHIIKEHHS MPOIECYaTbHOTO MPEICTABHUITBA B KOHTEKCTI
NPaBOBIIHOCUH, BapTO 30CEPEAUTUCA HA BHSBJICHHI OCOOJMBOCTEH aAMIHICTPATUBHHUX
MPABOBIAHOCHH, $KI BIAPIZHSAIOTH I1X BiJl aHAJNOTIYHUX Y IHIIUX FOPUCIUKINAX. SIK
3a3Hayae M.I. CMOKOBWY, aJMIHICTpaTHBHE CYJOYMHCTBO CIIJl PO3MJISIAATA SIK YITKO
OKpECIIEHY CYKYITHICTh POLECYaIbHUX A1H Ta MPOIeyp, BIPOBAIKEHHS AKUX JJO3BOJISIE
peamizyBaT MpaBO O0COOM HAa OCKapkKeHHs (OCHOPIOBAHHS)  YIPaBIIHCHKUX
(aIMIHICTpAaTUBHUX) aKTIB HOPMATUBHOIO Ta IHAMBIAYaJbHOTO XapakTepy, UIO
YXBAJIIOIOTHCS B TPOIECI peanizalii MOBHOBaXXEHb OpraHaMyd BUKOHABYOi B,
OpraHamM# MICIIEBOTO CAMOBPSIyBaHHS, & TAKOXK HOCISIMU JIETIETOBAHUX IMOBHOBA)KEHb
[134, c. 16-30].TakuM ynHOM, cHCTEMa aIMIHICTPATUBHOT'O CYJJOUUHCTBA € HEB1'€MHOIO
CKJIAJIOBOIO MEXaHI3MY «CTPUMYBaHb 1 IPOTHBAr, 110 3a0e3neuye 0ajaHc MK PI3HUMHU

TJTIKaMH BJIaJIM Ta 3aXKCT MPaB i CBOOO TPOMAJISH.

3a Takux OOCTaBUH OJHHUM 13 HAWOUTBIN JAUCKYCIMHMX 3aJUIIAETHCS TMHUTAHHS
kiacudikaiii BUIIB MPEACTABHUIITBA B aJMiHICTpaTUBHOMY Tmpoiieci. Ciij 3a3Ha4uTH,
0 BUJAM TMPOIECYAThHOTO TPEICTABHUIITBA B aJAMIHICTPATUBHOMY TIpaBi 3yMOBJICHI
OCOOJIMBOCTSAMU  MIAXOJIB O  PO3YMIHHS  IHCTUTYTY  HpPEJICTAaBHULITBA  Ta

aJIMIHICTPATUBHOTO CYJI0YMHCTBA.

Tak, y HayKOBIi JTiTepaTypi MOYKHA 3HAUTH JIBA OCHOBHUX TT1IXO! IO BUSHAYCHHS
MOHATTS aAMIHICTPATUBHOTO TMPEICTaBHUIITBA: 1) IIe MPaBOBIAHOCHMHHU, B pe3yJbTaTi

SKUX OJHA 0co0a, MPEJCTaBISAIOYM IHIIY B MeXaX CBOiX IOBHOBa)XCHB, 3I1HCHIOE
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nporecyanbHi Aii [67, c. 282]; 2) BUMHEHHS MPOIECyaTbHUX i, BUNHEHUX O0CO00I0,
HAJJICHOIO TIEBHUMH TTOBHOBKCHHSIMH, B1J] IMEHI1 1HIIOT 0ocobu Ta B ii iHTEpecax [66, c.

314].

JlocHiKy0un MUTaHHS OCOOJMBOCTEH MpPEICTaBHUIITBA B aJAMIHICTPATHUBHOMY

IpoIEC], JOULTFHO OKPECIUTH METY Ta 3arajibHi pUCH TIPOLIECY.

Jlesiki BUeH1 BUALISAIOTH METOKO aIMIHICTPATHBHOTO MPOIIECY JOMOMOTY Cy1y abo
JOBIPUTENIO y 3A1MCHEHH] mpaBocyansd. Ha iX AyMKy, 1HCTUTYT aJMIHICTPaTUBHOTO
MPEICTAaBHUIITBA CIYTyE SIK JJIS HaJaHHS FOPUIAUYHOI JIOTIOMOTH, TaK 1 CHOPHUSHHS Y
HaOUThII MOBHINM peanizailii 0cO0OI0 TMpaBa Ha 3aXUCT CBOiX NpaB Ta IHTEPECIB y

aJIMIHICTpaTUBHOMY NpOBaKeHH] [2; 15, c. 56].

BBaxxaeMo HEOOXiIHUM BHOKPEMHUTH HACTYMHI OCOOJMBOCTI MPEICTABHULTBA B

aJIMIHICTPaTUBHOMY IPOIIEC], a CAME:

1)  TpencTaBHMUIITBO CHPSMOBAaHE HAa HAJAHHS IMPABHUYOI TOTIOMOTH B XOIi
aJIMIHICTPATUBHOTO TIPOIECY 3a/JIs pealizailii MmpaB Ta IHTEPECiB NMEBHOTO Y4YacHHUKa
CyJIOBOTr'0O TIPOLIECY;

2)  CYAOYMHCTBO 31MCHIOETHCS BITHOCHO MyOJIYHHUX MPABOBITHOCUHAX, & TOMY
BaXJIMBE JOTPUMAaHHS CHPaBEUIMBOTO OajaHCy MK MPUBATHUMH IHTEPECAMHU OKPEMUX
oci0 Ta MyOJIIYHUMU 1HTEpecaMu CYCILIbLCTBA, SIKI PENPE3CHTYE JepiKaBa;

3)  XapakTepHa MOXJIMBICTb 3aJy4€HHS JACKUIBKOX MpPEICTaBHHKIB, 110, SK
ciymHo 3azHadae O.M. Bemuuko [15, c. 56], miaTBepmKkye METy NpEICTAaBHUIITBA —
Ha/JaHHS IOPUIMYHOT TOTIOMOTH, a HE BUMHEHHS NIEBHUX /1M 32 yJaCHHUKa MPOIIECy;

4)  TNOBHOBaXEHHS MPEJICTABHMKA BU3HAYCHI HA 3aKOHOJABYOMY PIBHI, BIH €
CaMOCTIMHUM Y 1X peaizallii;

5)  3aKkOHHE MPEJCTaBHUIITBO Ha0yBa€ OCOOIMBOTO 3HAYEHHS, OJHAK MiJCTaBU
HOr0 BUHUKHEHHS Ta Mipa HEOOXITHICTh TaKOTO MPEJCTABHUIITBA TEPEBIPSIETHCS Ta

OILIIHIOETHCS CYJIOM B paMKax KOKHOT OKpPEMOIi CITpaBH.

Yactunoro 3 ¢1.56 KAC Ykpainu nependaueHo HACTYMHI BUAU MPEICTABHUIITBA B
aAMIHICTpAaTUBHOMY Cy/i: 1) MpeacTaBHUIITBO MOXKE TIPYHTYBaTHCS Ha 3aKoHI; 2)

IPEJICTAaBHUIITBO MOXKE I'PYHTYBATHUCS Ha oroBopi [58; c. 398].
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Ha Hamy aymKy, XapakTepHOIO OCOOJIMBICTIO 3aKOHHOTO MpEACTABHUIITBA B
aJIMIHICTPaTUBHOMY CYJIOYMHCTBI € Te, 10, AK IMPaBWJIO, BOJS TpEACTaBHUKA IS
BCTAHOBJICHHSI BHYTPIIIHIX NMPAaBOBIJHOCHUH HE MAa€ BUPIMIATBHOTO 3HAYEHHS, OCKUIBKH
BUHUKAE HA TMIJICTaBl aJMIHICTPATUBHOTO aKTa, MPSMOTrO MPHUIHCY 3aKOHY 1 €

000B’SI3KOBOIO 32 YMOBH ICHYBaHHS Mepea0adeHX MiJCTaB.

3aranpHi npaBuia, BcranoBieHl KAC Ykpainu, 3a3Ha4aroTh JIMIIE, 1110 3aKOHHHH
MPEICTaBHUK CaMOCTIITHO 3/IACHIOE TPOIEeCyalibHI MpaBa Ta OOOB’SI3KM CTOPOHU YU
TpeThoi 0colu, AKy BIH TpencTaBisie, Aitoun B ii iHTepecax (4.6 c¢1.59 KAC VYkpainn)

[58].

[loBHOBaXKEHHSI ~ TaKOro  MPEACTaBHUKA  MIATBEPIKYIOTbCS ~ OKPEMHUMHU
JOKYMEHTaMH{, SKi BU3HAY€HI 3aKOHOAABYO (s OIIKyHa — JOKYMEHTH, IO
MIATBEPKYIOTh POAUHHI 3B’SI3KH, NIl KEPIBHUKA IOPUAMYHOI OCOOM — CTaTyT TOUIO).
ITocanogi (cimy»k00B1) 0coOM JiepKaBHUX OPTaHIB Ta 1HII BU3HAYEHI 3aKOHOJIaBUYO 0COOH
TaKOXX MOXYTh OyTH 3aKOHHMMHU TNpeacTaBHUKaMu (YmnoBHOBaxkeHH BepxoBHoi Panu

VYkpainu 3 npas JIOAUHU, IPOKYPOPH, JTIKBIAATOPH (FOJIOBH JIKBIJALIHHOT KOMICIT)).

Ha mpotuBary 3akoHHOMY BHCTyIa€ TOTOBIpHE MPEACTABHHUIITBY, SIKE BUHUKAE
JUIIEe Ha TNiACTaBl BUIBHOTO BOJIEBHUSIBICHHS MNpUHUUNANA (IOBIpUTENs) Ta
dbopmanizyeThecs pu BUadl aoBipeHocTi. [ix yac 7oroBipHOro npeacTaBHUIITBA 0COOU

KOPHUCTYIOThCS IOCTyraMu (paxoBOT0 MpeCTaBHUKA B aIMIHICTpaTUBHOMY mporieci [ 135,

c. 50].

Sx cnymno 3a3Hadyae M.B. JIxadapoBa, A0roBipHE MNPEICTABHUIITBO MOKHA
BUJUIMTH Taki MiABUAU: 1) aJBOKATChbKE TPEACTABHUIITBO; 2) TMPEIACTABHUIITBO
MpaliBHUKAMH THTEPECIB IOPUAUYHUX OC10 (CaMONpeCTaBHULTBO); 3) NpeJCTaBHULTBO,
3MIIACHIOBaHE 1HITUMU 0CO0aMHM, AOMYIIEHUMHU CYJOM A0 MPEICTaBHUITBA (SK MPaBUIIO,
y CIipaBax HE3HAYHOI CKJIAJHOCTI Ta B IHIIWX BWIAJIKaX, BU3HaueHUX 1uM Komekcom,
MpeACTaBHUKOM MOKe OyTu (izuyHa ocola, sKa BIAMOBIIHO 0 YaCTUHH JAPYTOi CTATTI

43 uporo Koaekcy Mae aaMiHiCTpaTUBHY MPOIECyalIbHY J1€31aTHICTE) [43, ¢. 119].

Ha mamy mymKy, caMOnpeacTaBHUILTBO HOPUAUMYHOI OCOOU CHI PO3TIsAIaTH SK

cneniYHUN BU JOTOBIPHOTO MPEACTABHUIITBA, 32 SIKUM 0C00a, OB’ A3aHa TPYI0BUMHU
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BITHOCHHAMH 13 IOPUIAUYHOI0 0CO00I0, OTPUMYE MPaABO JISTH BiJl IMEHI Takoi 0ocoOu B
CIIIy 3aKOHY a00 YCTaHOBYMX JOKYMEHTIB 0€3 JJ0JIaTKOBOTO YyIOBHOBaXKeHHS. B xomi
MPOBEACHOTO OMUTYBaHHS (0JaTOK A), OUIBIIICTh PECIOHJICHTIB-IOPUCTIB TaKOX
MIATBEPIMIN, [0 CaMOINPEICTAaBHUIITBO IOPUIWYHOI ocoOu dYepe3 KepiBHUKA  abo
YIOBHOBOXKEHY 0C00y (BIAMOBIMHO 10 3aKOHYy, CTaTyTy, IIOJOXEHHS, TPYIOBOTO
JIOTOBOPY (KOHTPAKTY)) OL[IHIOETHCS HUMH JIUIIIE SIK CIOCIO 1Sl «00X0ay» aIBOKaTChKO1

MOHOIIOJII Ha MPEICTAaBHUIITBO IHTEPECIB Y CY/II.

[Ticnst 3ampoBaKeHHSI «aJIBOKATCHKOT MOHOIIONID y CYIOBIH MPaKTHUIIl TOCTaIH
YUCIIEHHI TPOOJIEMH OKPECJICHHS CTaTycy oOcoOHu, sKa MOXe 371HMCHIOBATH

CaMONPEICTABHUIITBA IOPUANYHOI 0COOU (JIepKABHUX OPTaHiB).

Hanpuknan, yxsamoro KacariitHoro ajaMiHICTpaTUBHOTO CYAy Yy CKiIani
BepxoBaoro Cymy Big 21 ciuns 2020 poky y cmpaBi Ne 2140/1691/18 [22] Oymno
BCTaHOBJICHO, IO JIJIsi BU3HAHHS 0COOM TaKO¥0, II0 i€ B MOPSAIKY CAMOTIPEICTABHUIITBA,
HEOOX1AHO, 100 Yy BIANOBIAHOMY 3aKOHI, TMOJOXXE€HHI YW TPYJOBOMY JOTOBOpI
(koHTpakTi) OyJI0 YITKO BU3HAUEHE ii MpaBO AIATH BiJ IMEHI TaKOi FOPUIUYHOI 0coOU
(cy0’exkTa BIagHUX TOBHOBAKEHb 0€3 MpaBa IOPUANYHOI 0coOu) 0e3 JOAaTKOBOTO

YIOBHOBa)KEHHS (JIOBIPEHOCT1).

Kpim Toro, 06 miotoro 2020 poKy MpOTOKOJIBHOIO YXBaJOIO KOJETis CYHAJIB
Bepxosuoro Cyay y cknaai kojerii cyaniB KacariifHoro aamiHiCTpaTUBHOTO CYAY Y
cipasi Ne 9901/543/19 (apminictpatuBHe npoBamkeHHs Ne [1/9901/543/19) BinmoBuna
y JomycKy sik mpenctaBHuka llpesunenta Ykpainu mpamiBauka Odicy [Ipesunenta
VYkpainu sik cy0’ekTa camomnpecTaBHUITBA. BiiMOBa y IOMYCKY /10 CYJI0BOTO 3aCiIaHHS
MOTHBOBaHa TUM, 0 BignoBigHO 10 Ilomoxkenns mpo Odic Ilpesunenta Ykpainw,
Kepisuuk Anapary Odicy Ilpesunenta Ykpainu He HaJlIeHUH TOBHOBAXKEHHSIMHU 1010
BU3HAYCHHS CaMOMPEJICTaBHUKA, SIKUW 3IIMCHIOE caMompeacTaBHULTBO I[Ipe3uaeHTta
VYkpainu. 3MICT TMPOTOKOJIBHOI yxBanu Oyjo BigoOpaxkeno y Pimenni KacariitHoro

anMinicTpatuBHOTO cyay Big 06.02.2020 y cpasi Ne 9901/543/19 [19].

Sx crBepmkye M.I. CMOKOBHY, HACTIAKOM MPHUUHIATOI MPOTOKOJIBHOT yXBalu

crano npuitHATTS [Ipesunentom Ykpainu Ykazy Ne 162/2020 Bin 30 kBitas 2020 poky
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«IIpo 3abe3neuenHs camomnpenctaBHunTBa Ilpesunenta YkpaiHu Ta CTBOPEHHX HHUM
JOMOMIKHUX OpraHiB 1 ¢ty k0 y cymax Ykpainu» (nami — Yka3 Ne 162/2020) [134, c. 53],

SKHUM TI0 CyT1 ycyHyTO niporasinny y [lonosxkenni npo Odic Ipe3unenra Ykpainu.

Tak, Ykazom Ne 162/2020 BcTaHOBJIEHO, III0 caMOIpeACTaBHUIITBO IIpe3uienrta
VYkpaiHu Ta CTBOPEHMX HHMM JUIsl BUKOHAHHS CBOiX NMOBHOBa)KE€Hb KOHCYJbTATHBHHX,
J0OpaJurX Ta IHIIUX JTOTIOMDKHHUX OPTaHiB 1 CIIykO0, X TOCaT0BUX Ta CIIY)KO0BHUX 0OCI0 y
cynax Ykpainu 3aiicHioeTbesa Odicom [pesnnenta Ykpainu uepes ['osioBHE ynpaBiiiHHS
npenctaBHuITBa 1HTEepeciB [lpesunmenta Ykpainu B cymax Jupekroparty 3 NHUTaHb
npaBoBoi nodituku Odicy Ilpesunenta Ykpainu, HpaiiBHUKH SIKOTO 0€3 OKpPEMOro
JOpYYEHHS OEpyTh y4acThb y CIIpaBax 3 yciMa npaBamH, 1110 HaJlaH1 3aKOHOJJaBCTBOM IIPO
aJIMIHICTpaTUBHE, rOCIIO/IapChKE, IUBUIbHE  CYJOYHHCTBO, KpUMIHATHHUM
MpOLIECyaIbHUM 3aKOHOJABCTBOM YKpainu, 3akoHoM VYkpainu «IIpo BukoHaBue
MPOBAXKCHHS»  [MO3MBayy, BIANOBIAA4Yy, TpeTid 0co0l, YYaCHHKY CYJIOBOTO

MPOBAJIKEHHSI, YYaCHUKY BUKOHABUOTO MpoBaikeHHs [102].

[ToxazoBo, 110 3aKkoHHICTh YKa3zy Ne 162/2020 Oyna npeaMeToM po3riisiy y Crpasi
Ne990/118/22 [16], sixa nepebyBana y mpoBamkeHHi Benuka Ilamata Bepxosaoro Cyny.
Tak, y cepnni 2022 poky [IpuBaTHa KOMIaHIsA 3BEpHYJACS 10 CYy 3 TO30BOM, Y SIKOMY
NpOCHUIJIa BUSHATH MPOTUIIPABHUM Ta HeUMHHUM YKa3 [Ipe3unenta Ykpainu Bin 30 KBiTHA
2020 poxy N 162/2020 «ITpo 3abe3neuenns camonpencraBuuiira [Ipesunenra Ykpainu
Ta CTBOPEHMX HHUM JONOMDKHUX OpraHiB 1 ciyX0 y cynax YKpaiHu» B YacTHHI, LIO

CTOCYETHLCA CaMOIIPEACTaBHULITBA.

Ha oOrpyHTyBaHHS ITO30BHHX BHMMOT BKa3yBaB, IO OCKap)KyBaHWH YKa3 €
MPOTUIIPABHUM, OCKLJIBKH CYNEPEUYNUTh YCTAHOBJIICHOMY 3aKOHOM TOPSIKY 3IIHCHECHHS
CaMONIPE/ICTABHUIITBA, & TAKOXX IHCTUTYTY caMoOIlpe[CcTaBHUIITBA. Ha nymKy mo3uBaua,
Ha MIACTaBl [HOTO YKa3y y CyZ0BOMY MPOIIECi 32 y4acTIO MO3MBayva I 4ac PO3TISIAY
iHIo1 cpasu Bij iMeH1 [Ipe3uaenTta Ykpainu aisiia oco0a, ska He Masia Ou BUMHSITH T
BiJ Horo imeHl. CTBepKyBalia, 10 1€ MPU3BEIO A0 TOro, IO CyJ IMpUHMaB BiJ Takoi

0co0M TpolecyalibHi TOKYMEHTH, SIKi MOTJIM BIUIMHYTH Ha PE3YJIbTAT PO3TJISITY CIIPABH.
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DakTUIHO TIO3MBAY MOB'A3yBaB Pe3yAbTAT PO3TIISALY IHIIOI CIIPABH 3 YYACTIO Y CYJOBOMY

npoiieci ocodwu, sika aisia Bin imeHi [pesunenta Ykpainu.

VYxBanoro KacauiiiHoro agmMiHicTpaTUBHOro cyny y ckiaal Bepxosaoro Cyny Bin
8 cepnust 2022 poKy BiAMOBJICHO y BIAKPUTTI MPOBA/PKEHHS Ha MIJICTaBl MYHKTY |
yactuHU nepumoi ctarti 170 Kogekcy agMiHICTpaTUBHOTO CyJTIOYMHCTBA YKpaiHu (faii -
KAC) 3 Tux miacraB, 1m0 TO30B HE HAJIEKUTh PO3IMIAJATH 3a IpaBUIaMU

aJIMIHICTPATUBHOTO CY/IOYMHCTBA.

He moroauBmucs i3 Takow yXBajJoOw Cy1y MEpIIOi IHCTaHIi, MPUBaTHA KOMIaH1sA
nojiaja ameisliiHy CKapry, B SKId, 3 TIACTaB MOPYIIEHHS IMM CYIOM HOPM
MaTepialbHOTO Ta MPOLECYATbHOTO MpaBa, MPOCHJIA CKAaCyBaTH IOCTAHOBJICHY HUM
yXBaJly PO BIIMOBY Y BIIKPHUTTI MPOBAHKEHHS y CIpaBi Ta HAIIPaBUTH CIIPaBy A0 CYIy
MEePIoi 1HCTAHIT JJIS MPOJAOBXKEHHS PO3TIIANY. AMNENAIIAHY CKapry MOTHBOBAHO, IO
CyJl IEPILIOT THCTAHIIIT AIAIIOB HEOOIPYHTOBAHOI'O BUCHOBKY, 110 LIEH CIIp HE MOXeE OyTH
PO3TIISIHYTHH 32 MpaBUJIAMU aIMIHICTPATUBHOTO CYJAOYMHCTBA, OKPIM TOTO, 3a3HAUMBIIIH,

0 CIIpHUHN YKa3 He MOPYIIye MpaB Mo3uBayva.

[ToctanoBoto Benukoi [Tanatu Bepxosnoro Cynay Big 17 nucronana 2022 poky y
cupaBi N 990/118/22 (mpoBamxkennss N 11-903ai22) anensuiiiny ckapry IlpuatHOi
KOMIIaHii 3ayuiieHo 0e3 3a0BoJIeHHs, yxBary KacaiiifHoro aiMiHiCTpaTUBHOTO CYAY Y

ckiaai Bepxosuoro Cyay Bin 8 cepriust 2022 poky 3aiHIleHO 06€3 3MiH.

Pimennst MoTMBOBaHO THM, 110 YKa3 Ne 162/2020 € BHYTpIIHBO-OpraHizaliiHuM
JOKYMEHTOM, SIKUM BIOPSIAKOBAHO (PEriaMeHTOBAHO) AiSUIbHICTh CTPYKTYPHOI OJIMHUIII
Odicy IlpesmmenTa YkpaiHu NUISXOM BH3HAYCHHS ITOBHOBa)KEHb MOTO IpaIliBHUKIB.
BHyTpilIHbO-OpraHizamiiiHi BIJHOCHHH MalOTh BHPAXEHY BHYTPILIHIO HANPABIEHICTD,
CTOCYIOTbCS CTPYKTYPHMX OJMHUIb OpraHiB MyOJiyHOI BJIaAM Ta iX amaparis.
Peanizytoun BHYTpIlIHbO-OpraHi3alliiHi BIIHOCUHHU, OpTaH BJIAJIA MPUIAMAE TOTOXKEHHS
PO CTPYKTYpHI OJMHHII, B SKMX PETJIAMEHTYIOThCS CTaryc Ta (YHKLII OCTaHHIX.
HacnigkoM mpudHATTS Takoro akTa € BUHUKHEHHS BIIMOBIIHUX OOOB'SI3KIB JIMIIE Y
npaiiBHUKIB ['010BHOTO yIpaBIiHHS pencTaBHUIITBA iHTEepeciB [Ipesunenta Ykpainu B

cynax Jupekropary 3 nutanb npaBoBoi nomituku Odicy Ilpesunenra Ykpainu nepen
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[Tpesunentom Ykpainu. Otxe, Benuka [lanara BepxoBnoro Cyny BcTaHOBuMIIA, IO MIXK
Mo3MBauYeM Ta BIANOBiga4eM BiACYTHI Oyab-sfKi NpPaBOBIJHOCHMHHU, a BIATAK MIX
MO3MBAaYeM Ta BIANOBiaYeM BIACYTHIM IMyOJIYHO-NPAaBOBHM CIIip, IO CBIIYUTH IPO
BIJICYTHICTb 0€3MOCEPEIHBOT0 IMPUUMHHO-HACIIAKOBOIO 3B'I3KYy MDK BHJIaHHSAM
OCKapkeHoro B 4acTuHl Yka3y llpe3unentra YkpaiHu 1 mOpylIeHMMH MpaBaMu, K iX

inentudikye (crpuitmae) nozusau [102].

V3aragpHIOIOUM CIIIJ 3a3HAYUTH, 10 YMHHE 3aKOHOJABCTBO BHOKPEMIIIOE IBa
OCHOBHUX BUJMY MpPEICTaBHUIITBA B AAMIHICTPATUBHOMY CYIOYHMHCTBI — JOTOBIpHE Ta
3aKOHHE IPEJCTaBHULTBO. Takuil miAXiA 10 BUIIB IPEACTaBHULTBA CPOPMYBaBCS 1€ 3a

yaciB CtapogaBHbOro PumMy 1 Hajasi mpoioBKy€e CBO€E ICHYBaHHS.

[Tpu npoMy, mpaBoBa MPHUPOIA MPEICTABHUIITBA 32 3aKOHOM Ta JOTOBOPOM JIOCI
CYIIEpewInBa, M0 MOPOKY€E MPOOIEeMH y TIPAaBO3aCTOCOBHIN MismbHOCTI. Hampukimarn,
3aKOHHE TPEJICTAaBHHUIITBO B paMKax aJMIHICTPATHBHOTO CYyJOYMHCTBAa HalyBae
0COOJIMBOTO 3HAYEHHS, OCKUIbKM TMepeAdavae ydacTh CHEHUPIYHUX CyO’€KTIB
MPEICTABHUIITBA, SIKI TUM HE MEHIIE MOBUHHI JOBECTH CYJY IIJICTAaBH CBOi y4acTi y
myOJIIYHO-TIPAaBOBUX CIIOpax Ta GakT HEOOXITHOCTI 3aXUCTY MOPYIICHUX MpaB 0cOOH, B
1HTepecax SKOi BOHU J1t0Th. B CBOIO 4epry y JOTOBIpHOMY MPEJCTaBHUIITBI MOCTAIOThH
npoOieMH BiAMOBIAATBHOCTI TMPEACTaBHUKA 3a HAJaHHS IMOCITYT HEHAJIEKHOI SKOCTI

TOIIO.

1.3. 3aragpHa XapakTepUCTHKA IHCTUTYTY aJIBOKATypH B NPaBOBiil cucTemi
Ykpainn: 3MicT, NpUHIUANY Ta QYHKIII iIHCTUTYTY

Sk 6yno 3a3HaueHo paxiiie, 1ie 3 yaciB JlaBuboi ['pernii Ta CtaponaBuboro Pumy,
3 METOI0 3aXHCTYy 3aKOHHMX TpaB Ta IHTEPECIB JIOJUHU CYCIIILCTBOM CTBOPIOBAIMCH
pPI3HOMAHITHI CMOCOOM Ta MeEXaHI3MHU B3a€EMOJIl YYaCHHUKIB TMPaBOBIMHOCHH. Tak,
3aMpoOBa/KEHHS CY/AIB CHPUYMHUIO BUHUKHEHHS 1HINOT mpoOieMu — B yMOBax
MOCTIMHOTO YCKJIQAHEHHS 3MICTY MPAaBOBITHOCHH BUHUKIIA HEOOXITHICTh y 3a0€3MeYeHH1

kBaTipikoBaHOT JOTOMOTH 0Ci0, SIKI BOJIOJIFOTH TOCTATHIMHA 3HAaHHSAMH Ta B 3MO31 OyJu
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JiSTH B iHTepecax iHmmX. B Takux ymoBax i1 (opmyBaBCs 1HCTHUTYT HPOIECYaTLHOTO
MPEICTAaBHUIITBA, TIEPBICHA METa SIKOTO OyJI0 3a0e3MeYeHHs yJ9acTi 0ci0, sKi 3 Oyab-sIKUX
MIPUYMH HE MAJIM MOXJIMBOCTI OpaTH y4acTh Y CyJIOBOMY 3aXHCTi CBOiX 1HTEPECIB.

CydacHa mpaBoBa JOKTPUHA pO3TJSAa€ KOHLEIMIII0 IPaBOBOI JEpPKaBH SK
dbyHIaMeHTaIbHUN MPUHIMI OpraHi3amii CyYCHNUILCTBA, JI€ BEPXOBEHCTBO MpaBa
3a0e3mneuye CrpaBeIuBICTh, CBOOOY Ta piBHICTh. [IpaBoBa 3aXUIIEHICTh TPOMAJISIH, SIKa
BKJIFOYA€ B ceOe HaiitHI rapaHTii mpaB (B TOMY YMCIII IIpaBa Ha AOCTYII JI0 MPABOCYIIs)
1 cB0OOA O0COOWMCTOCTI, BUCTYNA€E ICHTPATHHOIO O3HAKOIO, IO XapaKTEePHU3yeE TPABOBY
JepKaBy.

[Ipu  1mpomMy, ICHYBaHHS JIOCTYIHMX IOPHAWYHUX  KOHCYNbTAIi  Ta
CaMOJIOCTaTHbOTO 1HCTUTYTY TMPEACTAaBHUITBA, Ha Halmy JIyMKY, € OJHHUM 13
00OB’SI3KOBUX €JIEMEHTIB JIOCTYIy JO NPaBOCYANs, TOPSJ 13 BHUCOKOIO TPAaBOBOIO
IPaMOTHICTIO HACEJIEHHS, 1ICHYBaHHSM J11€BOI 3aKOHOJaBuoi 0a3u Ta €(EeKTUBHUX Ta
HEyMepePKeHNX MEXaHi13MIB BUKOHAHHS CyJOBHX pilieHb. [I0BHICTIO MOTOKYEMOCH 13
tBepkeHHsaM O.J[. CesiTonbkoro y cBoiii po6oTi mpo Te, mo po30yaoBa MpaBOBOT
JepKaBH HEMOXKJTMBAa 0€3 CTBOPEHHsSI TapaHTid Jid 3aXUCTy MpaB JIOIWHHU, 0e3
3a0e3neyeHHsT MeXaHi3My (PYHKI[IOHYBaHHS TaKOro CHenu(iqyHoro aeMOKpPaTHUYHOTO
IHCTUTYTY, SIKUM € ajiBoKaTypa [129, c. 281].

Pe3ynpTaTOM pO3BUTKY AAHOrO IHCTUTYTY CTalo JAEKJIapyBaHHS B OUIBIIOCTI
OcHOBHMX 3aKOHaX (KOHCTHUTYIIAX) JIEp>KaB, B TOMY YHCII YKpaiHu, MpaBa JIOIUHU Ha
npodeciitHy mpaBoBy momoMory. bumkmr Toro, mpaBo Ha mpodeciiiHy MnpaBHAIY
JIOTIOMOTY 3aKkpiluieHe B 3araibHiil jekiapaiiii mpaB JroauHu Big 1948 poky [50],
MiKHapOIHOMY IaKTI MPO TPOMAISHCHKI Ta MOJITHYHI TpaBa Big 1966 poky [76],
KouBeHI1ii ipo 3aXUCT MpaB JIOJAWHA 1 OCHOBOIIOIOKHUX cB000 Bim 1950 poky [60] sk
0a30BUX JOKYMEHTIB, SIKI MICTSITh YHIBEpCaIbHI CTAHIAPTH MPaB JIOJUHU.

JIOCTIIKEHHIO 3arajibHOi XapaKTEePUCTHUKH, MPUHIUINIB Ta (YHKIIHA 1HCTUTYTY
aJIBOKaTypH, TNPUIUIAETbCA HaJeKHa yBara 3 Ooky BueHux (HaykoBi mpami H.IL
Aptem’eBa, A. M. biprokosa, T.b. Binsuuk, C.O. IBanunpkuii, B.B. Measequyk, M. M.
[Torpe6nsk, O.[]. Cearoupkuii, M.I. CmokoBuua, JI.B. Tamiii, B.I. [llumkina Tomo).

OpnHak, OCTiIHE OHOBIIEHHS HOPM aaMIHICTPATHBHO-TIPOIECYATbHOTO 3aKOHOABCTBA,
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B TOMY YHKCJI1 IOIIUPEHHS aJIBOKaTChKOT MOHOIOJ1i, BUMarae moJaiblIoro MpoOBEACHHS
aHaJi3y poJii aBOKaTypH y IMpaBOBii AepiKaBi.

Cain  KOHCTaTyBaTH, WIO MPEACTaBHUIBKI  MPaBOBIAHOCHMHM Yy  cdepi
aJIMiHICTPaTUBHOTO CY/AOYMHCTBA XapaKTEPHU3YIOThCA YHCICHHUMH MPOTaUHAMH W
KONI31SIMH K Yy 3aKOHOJABUOMY KJIIOUl, TaK 1 B JOKTPHHAJIbHOMY 3HaueHHi. Ha
nepekoHanHs [lorpe6usk M.M., 1ie moB’s13aHO 3 THM, L0 HassBHA TUXOTOMIsl CTOCYETHCS
HacamImepe METOAOJOTTYHUX MPoOJeM caMOi IOPUIUYHOI KOHCTPYKIII MPaBOBIIHOCUH
NPE/ICTABHUIITBA B AJMIHICTPaTUBHOMY CY[l, SIKa HasBHA B CHJIy HEBIJIMEXYBaHHS
BITHOCHH TPEACTaBHUIITBA BIJ BIAagHUX, TMPOLECYyalbHUX Ta MaTepiaJbHUX
MPABOBIAHOCHH TOILO.

VY cBOiii mpaili HayKOBEIlb 3aCTOCYBaia KOMIIAPATUBICTCHKUI METO/I, IIOPIBHAIOYN
MIPAaBOBITHOCHHU MPEACTABHUIITBA B aMIHICTPAaTUBHOMY CYAOYHMHCTBI 13 aHAJOTTYHUMHU
y HUBUILHOMY Ta KPUMIHAJIBHOMY CYJOYMHCTBI. B pe3ynbTaTi npuiiisa 10 BUCHOBKIB
PO TE, 10 MPUPOJIA IHCTUTYTY NMPEACTABHUIITBA B aJIMIHICTPATUBHOMY CYJOUYHMHCTBI Ma€
CBOi OCOOJMBOCTI, MOB’s3aHA 3 MaTeplalbHUM MYyOJIYHMM a0 MPUBATHUM IPABOM,
30KpeMa, 3aJIeKHO BIJ TOro, SIKMA CyO’€KT MpaBa MOKIUKAHUHA (YIIOBHOBaXKEHUH)
MPEJICTABIATH 1HTEPECH CBOTO JIOBipuTeNsi/mpencraBieHoro. HOpuauuHuii  ckian
aJIMIHICTPATUBHUX MPOLIECYATbHUX MPABOBIIHOCHH MPEICTABHUIITBA XapaKTEPU3y€EThCA
MOABIHHOIO KOHCTPYKIIIEID, PUYOMY Ta iX 4YacTHHA, IO IOB’si3aHAa 3 MaTeplajJbHUM
npaBoM (y BIIHONIIEHH! «IPEACTaBHUK — 0c00a, Ky MPEJCTaBISAIOTHY), TOMOBHIOE
MPOLIECYyaNIbHUI CTaTyC MPEACTABHUKA, OCKUIBKM HEMaWHOBI MpaBa B LIbOMY CEHC1 HE
NPUNIMHSAIOTBCSA, a TPHUBAIOTh, BIUIMBAIOYM HA 3MICT MOBHOBA)XXEHb TNPEIACTaBHHUKA B
aJIMiHICTpaTUBHOMY cyn0unHCTBI [90, c. 112-113].

[lenTpanbHe Miclie B IHCTUTYTI NPEICTaBHUIITBA HANEXKWTh, HA HAIIy IyMKY,
aZBOKaTypi, ska O€3MOCepeIHhO CTBOpPEHA 3 TOJOBHOIO METOI — 3a0e3nedyeHHs
3IIACHEHHS 3aXMCTy, NPEJCTaBHUIITBA Ta HAJAHHS IHIIMX BUJIB MPABHUYOI JOINOMOIH
came Ha npodeciiiHiit ocHoBi [97, cT. 1].

Jlo pedi, uepe3 3acTOCYBaHHS 3aKOHOJABIIEM TEPMIHIB «IpaBOBa JIOTIOMOTa» i
«IOpUIUYHA JTIOTIOMOTay», «IIpaBHUYA TOTIOMOTa», BUHUKIIA MpoOJieMa TEPMIHOIOTTYHOT

HEBHU3HAYEHOCTI Ta BIACYTHICTh €IHOCT1 Y PO3yMIHHI IOCHI)KYBaHUX IIPaBOBUX SBULL. Y
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HayKoBoMY nociimkeHHi Mimyk [.B. 3Beptae yBary, 1o 3akOHOaBeIlb, 3aKPIMHUB Y CT.
59 Koncturymii Ykpainu npaBo Ha npodeciiiHy nIpaBHUYY AOMOMOTY, BTIM Ha JaHUN 4ac
ICHye TEpPMIHOJIOTIYHA HEY3rO/PKEHICTh 13 JaHUM TOJOXKEHHSM 3MICTY IHIIUX
3aKOHOJaBuYMX akTiB. [Ipu 11boMy, aBTOp HE NOrOJUKYETHCS 13 JE€IKMMHU BUCHHMHU Ta
BBaKa€ TMOHATTS «IIpaBOBa JOMOMOTa» Ta «mpodeciiiHa MpaBHUYA JOTIOMOTay
TOTOXKHUMH 32 CBOIM IOPHINYHUM 3MICTOM Ta TAKUMH, SKi TTO3HAYAIOTh 0araTOaCeKTHY
JISUTBHICTH TIPABHUKIB, CIIPSIMOBaHY Ha 3a0€3MeueHHs] BEpXOBEHCTBA IIpaBa Ta peajizailii
1paB JIOANHH.

ABTOp 3[IHCHIOE BIAOOpakeHHs Kiacu@ikalii y BHUIIISAAI HUXKYE3a3HAYEHOI

tabmumi 1.2 [77, c. 281-282].

Ne | Kpurepiii Buu npodeciiinoi npaBHUY 0l 10NOMOrH

KJacupikamii

1 Kinbxich 3ay4eHUX | - ABOCYO’€KTHA JOMOMora, IO Iepeadadae KOMYHIKAIIO —OJAepKyBada
| cy0’exTiB HaJaHH | IPaBHUYOI IONOMOI'M Ta i1 HaJaBaya,

JIOIOMOTHU - Oaratocy0’eKTHa JOIIOMOra, B Mporeci Kol 0epyTh ydacTb AeKiibka (IBa i
OubIIIe) CY0’€KTIB HAJTAHHS JJOTIOMOTH

5 AKTHBHICTH OJlep)KyBada | - akTHBHA ZIONOMOTa, KO IHIIIaTOPOM BHpILIIEHHS ITPABOBOI CUTYAIli] CTaE cam

JIOIIOMOTH OJIep>KyBad Takoi IOMOMOTH;

- macuBHa mnpodeciliHa NMpaBHUYA JOIMOMOra, KOJHM Yy4acTb Cy0’€KTa, SKHi
OTpPUMYE MpPaBHUYY JOMOMOrY, € IaCHUBHOIO (HaNpUKIIaJ, HEAi€3/1aTHICTb,
MaJIOJIITHIH BiK Ta iH.);

3 HaﬂBHiCTB npogneMHo'i - BiI[HO.l?J'IIOBaIII:.'I.{a JOToMora, 1o Iependavae iCHyBaHHS IPOOJIEMHOI

NPaBOBOi CHTYaLI{ MIPaBOBOI CHTYallii Ha MOMEHT 3BEPHEHHS 3a JIOTIOMOT0I0;

- mpodinakThdHa (MIPEBEHTWBHA) JOMOMOTa, KOJH ONEpXKYBad OMOMOTH
3BEPTAETHCSI 3 METOK 3amo0iraHHsd BHHHKHEHHIO MPOOJIEMHOI MPaBOBOI
curyanii B MaiiOyrHbOMy a0o IIOM’SKIIMTH ii TPOTHO30BaHI HEraTHBHI
HACIIIIKH.
4 BoneBusiieHHs - IOOpOBINBHA JOMOMOTa, IO MAa€ JUCIO3UTUBHUI XapaKTep 1 HAaJaeThCs 3a
© | cy0’exTa oTpuMaHHst | Oa)kaHHSIM Cy0’€KTa OTPUMAHHSI JOTIOMOTH;

JTOITOMOTH - 000B’s13KOBa IOITOMOTa — HAJAETHCS 33 BIJACYTHOCTI BOJIi ab0 BCyreped BOJIi
cy0’ekta, sIKMH TOTpeOye IOMOMOTrH, (HampHKiIag, OOOB’SI3KOBA Yy4acTh
3aXHMCHHMKA B KPUMiHAJIBHOMY IPOBAPKEHH] )

5 ExoHOMiuHMIl KpUTEpili | — omaTHa — nependadae, MO CyO’€KT HajaHHA HpogeciiHOl NpaBHUYOL

: JIOIIOMOTH Ma€ NIPaBO OTPUMATH BUHArOpoay (rOHOpap) 3a HaJ[aHHsI IOTIOMOTH, a

Cy0’€KT OTpHMaHHs 3000B’13aHUHN OIUIATUTH 1 Ha/laHHS;
— OeszomnatHa (cyOcumoBaHa) — He mependadae MaTepialbHUX BUTpar 3i
CTOPOHU 0co0M, sKa ii moTpedye

6. | ®opma - KOHCYJbTaTHBHA (HAalaHHS KOHCYJbTALil, pO3’sICHEHb 3 NPAaBOBUX IHTaHb,
CKJIa/IaHHS IOKYMEHTIB IIPAaBOBHX JIOKyMEHTIB;
- JIOIIOMOTa, siKa 30Ira€ThCs 3a 3MICTOM 3 JISIBHICTIO CAMMX 3aIliKaBJIEHHUX 0Ci0
(IpencTaBHUIITBO iHTEPECIB)

Tabnuus 1.2 Buau npodeciitHoi mpaBHUYOT TOTTOMOTH
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[Tpu npomy, OLIBII OOIPYHTOBAHMM Ha HAlly AYMKY BHCTyHAa€ 1HIIMHA miaxia. Tax,
A. Kamoxnaoi A. ta JI. Moiceenko [57, c. 116], Aki CTBEpIKYIOTh, IO HAIAHHS
npodeciitHoi MpaBHUYOI JOMOMOTH 3A1MCHIOIOTh BUKIIOUHO a/IBOKATH, TOMY HE MOXHAa
OTOTOKHIOBaTH MpodeciiHy MpaBHUYY JOMOMOTY Ta MpaBoBYy jgomomory. lluikom
norogxyemMoch 13 C. VYCTIOMIEHKO, IO «IpaBHUYA JOMOMOTa» € OUIbII BY3bKUM
MOHATTSAM TOPIBHAHO 3 TOHATTAM «IIPaBOBa JOMOMOTa», OCKUIBKH SKIIO IPaBOBa
J0IIOMOTI'a HAJa€ThCsl IPAaBHUKOM, BOHA MOX€E BBa)KaTUCS MPABHUYOIO JOMOMOTI'0I0, SKILO
K 11 Hajae iHIMIa 0coba, Taka JOMOMOTa MOXE OyTH MPaBOBOIO, alie HE MPABHUYOIO.
JlocniaHuIs BBaXkae, 110 3MILIEHHS aKLUEHTIB Yy JOCIIKYBaHIA IOPUIUYHIN KaTeropii
3aKOHOJIaBElb 3aCTOCOBYE 3aJUIsl MIJIKPECIEHHs TOro, L0 MpaBoBa JOMOMOra MOBHHHA
HA/IaBaTUCS caMe CHeliaJbHUM Cy0’€KTOM — (paxiBIEeM, L0 HAJIEKHUTh A0 IOPUIUYHOI
npodecii [ 144, c. 27].

Cnig 3a3HauMTH, OO0 TAaKUU MIAX1A Hapa3l HE MOAUIAETHCA YKpPAaiHCHKUM
3aKOHOJABIEM, & TOMY BBaXXA€ThCS JOLIUIBHUM BHECTH BIJIMOBIAHO 3MIHU 10 pAIY
3aKOHIB, 3 METOIO0 PO3MEKYBaHHSI JaHUX MOHSITb.

OCHOBOIIOJIO)KHUM Yy BU3HAUEHHI MICLIA 1 pOJIl IHCTUTYTY aIBOKaTypH € Te, 10 BiH
OJTHOYACHO € HEBIJ'€EMHOI0 YAaCTUHOIO JEpPKABHOTO MEXaHI3My BIANpaBIEHHS
MPABOCYJIsI, @ 3 1HINOI - BUCTYMA€E CBOEPITHUM 3aMOO0DKHUKOM, CIIOCOOOM OOMEKECHHSI
Jep’KaBHOI BJaJd 3a JONOMOTOK CTBOPEHHS 1 (YHKUIOHYBaHHS HE3aJEKHOTO
IIPaBO3aXHUCHOT'O 1THCTUTYTY, SIKUH Ji€ JIJIs peajtizallii Ta 3aXUCTy MpaB 1 CBOOO JHOIUHU
SK HAMBUIIIOI COIIAIbHOI IIIHHOCTI. B yMOBax po30ymoBu mpaBOBOi JepkaBu B YKpaiHi
BITHOCHMHU aJBOKATYPH Ta JEP>KaBHOI BIaJH MAIOTh HOCUTHU PIBHOIIPABHUI XapakTep Ta
3IIMCHIOBATUCSI HA OCHOBI NMPUHIIMITIB 00’ €THAHHS 3yCHJIb, B3AEMHOT BIAMOBIAAIBHOCTI 1
PIBHOTIPABHOT'O MTAPTHEPCTBA.

Ha nymky T. Binbuuk, CTyniHb HE3QJICKHOCTI aJJBOKATYPU BU3HAYAETHCS SIK CTaH
OamaHCy MDK IHTEpecaMu IHCTUTYTY AaJBOKaTypu ¢ IHTepecamu Jep)KaBH, SKUU
BIJINOB1/Ia€ BUII1M KOHCTUTYIIMHIHN I[IHHOCTI — 3a0€3MeUYeHHIO0 MpaB JroAuHu [27].

OnHak, Ha Hamly AYMKY BHIJISIIa€ XUOHUM TPOTUCTABICHHS aJBOKATYpHU Ta
JIep’KaBH, 1l OpPraHiB, OCKUIbKH MISUTHHICTh aJBOKaTa JIBOEIWHA: OOCTOIOIOUM TpaBa Ta

OXOpPOHIOBaH1 3aKOHOM IHTEPECH OCOOMCTOCTI, aJIBOKAT, TUM CAaMHM Ji€ 1 B IHTepecax
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CYCIIIJILCTBA, JCpPXKaBU, 3MIIHIOE 3aKOHHICTh. 3aXUCHUK, HAJAI0YM IJICYTHOMY
JIOTIOMOTY Y 3[IIHCHEHH] HOT0 MPOTeCyaThbHUX MPaB, THM CAMHUM CIIPHUSIE TIPABIILHOMY Ta
BCEOIYHOMY PO3TJISAly CHOpaBM Ta BHUHECEHHS 3aKOHHOTO, OOIPYHTOBAHOTO 1
CIPaBEJIMBOTO BUPOKY [8, c. 44,].

V cBoilt mpaui Aprem’eBa H.I1. okpecnuna mpxepena HOpMAaTUBHOTO PEryIIOBaHHS
npodeciiiHoi MpaBHUYO1 JOTIOMOTH Y CYy/I0BOMY Iporieci YKpaiHu, Taki sk: KoHcTuTyiis
Vkpainu, KoHBeHIisl Mpo 3aXUCT MpaB JIIOAMHU 1 OCHOBOIIOJOXKHUX CBOOOJ, 3aKoH
Vkpainu «lIpo mMikHapoaHe npuBaTHE MpaBoy», 3akoH Ykpainu «lIpo cymoyctpiit i1
cTaTtyc CyIiBy», nporecyanbHi kojekcn Ykpainu (L{IIK Ykpainu, ['TIK Ykpainu, KIIK
Vkpainn, KAC Vkpainu), 3akon VYkpainu «lIpo agBokarypy Ta aJBOKATCHKY
TSUTBHICTBY, 3akoH Ykpainu «[Ipo Ge3oraTHy npaBoBy nonomory» [4, c. 64-71].

[Ipupona sBuia (00’ €KT Mi3HAHHS) BUCBITIIOETHCSA 3 PI3HUX CTOPIH came yepes
3acaau (MPUHIUIN), T SKUMH pPO3yMIIOTh OCHOBHI BUCXIJHI MOJIOKEHHS TEOpii, yepes
MIPU3MY SIKUX PO3TIISIAE€THCSA 00’ €KT Mi3HAHHS. JesKi MpaBHUKU BU3HAYAIOTH «ITPHHITHID)
AK 11e10, BHYTPIIIHIA JIOTTYHUNA 3aKOH ICHYBaHHS 00’€KTa, 1m0 nepedyBae y TICHOMY
B3a€MO3B’SI3KY 3 «3aKOHOMIPHICTIO» Ta «CYTTIO». Y OUIBII HIUPOKOMY PO3yMiHHI
MPUHIIMIT PO3TIISAIAIOTH K BUXIJIHAN MyHKT, TIOYaTOK OY/Ib-4OTO, CTAHOBJICHHS TOTO YU
THIIIOTO BUJY AiSUTBHOCTI.

OCHOBHI MDKHapOJHI TOJOXEHHS MPO pPOJdb aJaBOKaTiB MNpUHATI BockMum
Konrpecom OOH 3 mnonepemxeHHst 3104uHIB y ceprnHi 1990 p. Tta mependaudaroth
HACTYIHI MPUHIMIH 100 AISUIBHOCTI aJIBOKATIB:

e bynp-sika JtoAnHa B IpaBl 3BEPHYTUCA MO JOMOMOTY A0 aJBOKara 3a CBOIM
BUOOPOM ISl MIATBEP/KEHHS CBOIX MpaB 1 3aXUCTy B YCIX CTaAisSAX KPUMIHAIBHOI
POIEAYPH;

e Vpsay MOBMHHI TapaHTyBaTH €(PEKTHUBHY MPOLEAYPY 1 MPaIIOI0OUnil MEXaH13M
JUISL peaJbHOTO 1 PIBHOTO JIOCTYITY JI0 aJBOKATIB YCIX 0ci0, 10 MPOXUBAIOTh HA HOTO
TEPUTOPIT 1 MiAJIETIUX HOr0 FOPUCIUKIII;

¢ bynp-sika oco0a, sika HE Ma€ aBOKaTa, Y BUMAIKAX, KOJIW IHTEPECH MPABOCY IS

BAMAararoTh I1bOTO, TTOBMHHA OyTH 3a0e3medeHa OTIOMOTOI0 aJBOKaTa, KOTPUH Mae
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BIJIMOBIZIHY KOMIETEHIIII0 Ta JOCBIJ BEIEHHS TaKuX crpaB, mo0 3abe3nmedntu i
edeKTUBHY J0moMory 6e3 oriaTH 3 ii 00Ky, AKIIO0 y Hei HeMae HeOOX1THUX KOIIITIB;

o VYpsaau, mpodeciitHi acorfiamii aJBOKaTiB Ta HaBYAIbHI IHCTHUTYTH MAalOTh
3a0e3neunTy, o0 aJABOKATH OTPUMANU BIAMOBIIHY OCBITY, MIATOTOBKY 1 3HaHHS SK
iIcayliB Ta €TUYHUX OOOB'SI3KIB aJIBOKATIB, TaK 1 MpaB JIIOJAUHU Ta OCHOBHUX CBOOO/I,
BU3HAHUX HAI[IOHAIBHUM 1 MIXKHAPOJIHUM MPABOM;

e AJBOKATH MOBHHHI MOCTIHHO AOATH MPO YeCTh 1 T1AHICTH CBOET mpodecii sk
BaYKJIMB1 YYaCHUKH 31HCHEHHS TIPaBOCY I/,

e Tawm, e O6e3neka agBOKaTIB nepeOyBae Mij 3arpo3010 y 3B'I3KY 3 BUKOHAHHSIM
npogeciitHuX 000B'A3K1B, BOHU MalOTh OyTH a/IeKBaTHO 3aXMILEHI BIa/I010;

e ABOKaTH, K 1 IHIII TPOMAJSHU, MAIOTh MPABO Ha BUIbHE BHCIOBIIOBAHHS,
BIpOCHOBIJIaHHSA, 00'€THAHHS B acolliamii Ta opranizamii [82].

[Tin wac BHWKOHaHHS CBOIX MNpOQeciiHUX O000B’S3KM TMPEICTABHUKA TOBUHHI
JOTPUMYBATHUCS 3arajbHUX MPHUHLIMIIB aJMIHICTPATUBHOTO CYIOYMHCTBA, a caMme:
BEPXOBEHCTBAa  IpaBa, 3aKOHHOCTI,  PIBHOCTI  BCIX  YYaCHHUKIB  CYJOBOTO
aJIMIHICTPATUBHOTO TIPOLIECY Tepes] 3aKOHOM, JOTPUMYBATHCS TJACHOCTI MPOIIECY,
3MarajibHOCTI CTOPIH Ta CBOOOAM B HaJaHHI JIOKa31B KOXHOI 31 CTOPIH, AOTPUMaHHS
000B’S3KOBOCTI pimmeHs cyay Ttomo [61, ct. 141, 8, 129]. JlaHl NpUHIUNM TaKOX
3akpimieHi B cTaTTsx Kojekcy amMinicTpaTUBHOTO cyounHCTBa [58, cT. 8-14] Ta 3akoHi
Vxpainu «lIpo agBokaTypy Ta aJBOKaTChKy ISIBHICTEY [97].

Tak, BinnmoBigHO 70 cTaTTi 4 3akony Ykpainu «IIpo anBokarypy Ta agBOKaTChKY
TUSUTBHICTBY MIPUHIIUIK aJIBOKATCHKOT ASUIBHOCTI BUKJIAJICH] HACTYITHUM YHUHOM:

- BEPXOBEHCTBO IpaBa - MPIOPUTETHOCTI MpaBa Ta IHTEPECIB, CIPABEATUBOCTI Ta
ryMaHHocTi y mporeci. Coig  3a3Ha4WTH, IO JAHUM TPUHIUI 3000B’s3y€
aJIMIHICTPaTUBHUN OpraH BpPaxOBYBAaTH BiJNOBIIHICTh HOPMATUBHOTO aKTYy IOPUIUYHO
BUIIIUM HOpMaM TmipaBa. B CBOiil AisUIBHOCTI aJBOKAaT, OMHMPAIOYUCh HA MPUHIUI
BEPXOBEHCTBA IpaBa, HAJIJICHUI MPaBOM HaJaBaTH MPaBOBY JOMOMOTY CBOIM KJIIEHTaM
3aKOHHUMH CTIOCO0aMH, BUMAaratu IOJACpX aHHS WX TpaB Ta CBOOO JIFOAWHH, MISTH
BUILHO MeXax 3akoHy. B mpoiieci cBO€i IISIIBHOCTI KOXEH MNpPEICTAaBHUK MOBHHEH

AOTPUMYBATUCA YMHHOT'O 3aKOHOAABCTBA, ITPHUKJIAAATH 3YCUJIb JJIA peani3aui'1' l'IpI/IHLII/IHi
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aJIMIHICTPATUBHOTO CYJIOYMHCTBA Ta MPEACTABHUIITBA 3aKOHHUX IHTEPECIB Ta MpaB
JIOTUHY;

- 3aKOHHOCTI - OyJb-sIKa MISTIBHICTH MPEICTaBHUKA MOBHHHA PETJIAMEHTYBATHUCS
YMHHUMH 3aKOHOJABUYMMH aKTaMH, 3aco00aMM YU TPHHOMaMH, B YOMY i BHPAXKAEThCS
NPUHIIUI BEPXOBEHCTBA MpaBa Ji MPEACTABHUKIB B aJMIHICTPATUBHOMY CYJIOBOMY
nporieci. [Tompu opieHTOBaHICTh HA 1HTEPECH KITIEHTA, MPEJCTABHUK MA€ TaM’ sITaTH, 110
Horo Aii Ta mopaau He MOBUHHI OYTH HAIpaBJieH1 Ha CKOEHHS YW TOJICTIIEHHS CKOEHHS
IPaBOTIOPYIIIEHHST 0€3MOoCcepe/IHbO CBOIM KJIIEHTOM YH iHINOK ocoboro. IIpencraBHuK,
30KpeMa aJBOKaT, JUIsl 3aXHUCTy IHTEPECIB Ta MpaB CBOTO KII€HTA HE MOXKE MPUHAMATH
JIOpPYYeHHS BiA HBOrO, SKIIO BOHM CyIepedaTh 3aKOHOJABCTBY, HE MOXKE
BUKOPUCTOBYBATH 3acO0H, SIKI CylnepedaTh YMHHOMY 3aKOHOAABCTBY. OTKe, MPHUHIIUI
3aKOHHOCTI OY/Jb-SIKOTO TPEACTaBHHKA B aJMIHICTPAaTUBHOMY CYyJOBOMY TpOIleci
MOJISITa€ B JIONIOMO31 KIIIEHTY HUISIXOM BHUKOPUCTAHHS 3aKOHHUX 3ac001B Ta CIOCOO0I1B,
JOTpUMaHHI Ta BIJACTOIOBAaHHI TMpaB Ta CBOOOJ JIIOJWHU, $AKI 3aKpilUIeHl Ha
3aKOHOJABYOMY PiBHI YKpaiHH Ta MDKHAPOJHUMU IPABOBUMH AKTaMH, paTU(1IKOBAaHUMU
YkpaiHoto;

- HE3aJeXHOCTI - 3a 3akoHoM Ykpainu «lIpo anBokartypy Ta aJIBOKAaTChbKY
TISUTBHICTBY BKa3aHO, IO aJBOKATH B CBOIM JISNIBHOCTI € HE3aJICKHUMH BiJl OpraHiB
JIEp’KaBHO1 BJIaM YW MICIIEBOTO CaMOBPSAYBAaHHS, a TaKOX BiJ IX CIyXOOBHX Ta

mocasioBux ocid [97, cT. 4].

[Ipore, ciix 0OMOBHUTHUCH, IO M1/l HE3AJIEKHICTIO aJBOKATYPH SIK IPEICTABHULITBA
B aJMIHICTPAaTUBHOMY CYZOBOMY MpPOLECI CIIJ] PO3YMITH BIJICYTHICTb HEOOXIIHOCTI
3BITYBaTH OpTraHaM BJIaJyd Ta MICIICBOTO CAaMOBPSIyBaHHS, BIJCYTHICTb HEOOXITHOCTI
NIAKOPATHCS BUKOHABYId YW CyHOBiM Biaal abo OyAb-SIKUM IHIIMM OpraHaMm u
ycraHoBaM. [IpencTaBHUK BUTBHO OOMpae CTpaTerilo Ta TAaKTUKY IS 3aXUCTy TPaB
KJII€HTA, HIXTO HE Ma€ MpaBa BTPYYATUCS B MPOIEC BU3HAYCHHS MPABOBOI MO3MIIII 1O
copasi. [Ipy BUBYEHHI JAaHOrO MPUHUMUNY CI1A 3a3HAYUTH, [0 OCHOBHU CTPYKTYpPH Ta
(GYHKIIOHYBaHHs aJBOKaTypH $K YYaCHUKA IHCTUTYTY IPEICTaBHMIITBA, BU3HAYEHI

3aKOHAMH, a OTXKE€, HiSKl OpraHd HE MOXKYTh 3/1MCHIOBATH BTPYYaHHS B 11 JISUIbHICTH
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NUIIXOM TPUAHATTS HE3aKOHHUX abo cynepewInMBUX akTiB. ['apaHTiero peamizaiii

NPUHIUITY HE3aJeKHOCT1 Ha 3aKOHHOMY PiBHI € aBTOHOMHICTh OI0JIXKETY aJIBOKaTypH;

- KOH(IAEHIIAHOCTI, SIKHA TPAKTYeThCS K OOOB’S30K 3aXHCHHMKA 30epiratu
iHpopMaIlifo Mpo MEeBHY oco0y, ska He MOXe miansarata posronocy. IlpaBumna
a/IBOKaTChKO1 €THKU BKa3ylOThb Ha HEOOXIAHICTH 30epiraHHs KOHQIICHIIHNHOCTI OyIb-
akoi 1Hpopmallii, 30kpeMa, Oyab-sAKoi 1HPOpMAaIlil MO0 KIIEHTA, OCOOIUBO 100 HOTOo
ocobu abo 1HIMX 0cCi0 y mporeci 31MCHEHHS aJJBOKATChKOI JIISUIBHOCTI, B TOMY YHUCII1
PO NPUYMHY 3BEPHEHHS 0COOU J0 3aXMCHUKA. 32 pO3MOBCIOIKEHHS (PaKTIB, IO ABISIOTh
co0010 aJIBOKATChKY TAEMHHMIIIO, aJIBOKAT MA€ HECTU AUCIUIUIIHAPHY BIAMOBIIATBHICTD;

- YHUKHEHHS KOH(JIKTY IHTEpeciB — mependayeHo SK y KpPUMIHAIbHOMY
IPOBA/DKCHHI, TakK 1 Yy IHIIMX BHUJAX MPOBA/HKeHb. BIAMOBITHO 10 YHUHHOTO
HAI[IOHAIBHOTO 3aKOHOJABCTBAa O3HA4a€, IO aJBOKAaT Ma€ YTPUMYBATUCh BiJ
CYIEPEYHOCTI MK OCOOMCTHMHU IHTEpEeCaMHU aJJBOKaTa Ta oro npoQpeciiHuMu npaBamu i
000B’s13KkaMU, HasIBHICTh SIKOi MOYKE BIUIMHYTH Ha 00’ €KTUBHICTh a00 HEyINepeIKeHICTh
ITi7] YaC BUKOHAHHS aIBOKATOM HOTO MpodeciiHMX 000B’A3KIB, a TAKOK Ha BUMHEHHS YH
HEBUMHEHHS HUM JIi{ MiJ Yac 3A1MCHEHHS aIBOKATChKOI isuibHOCTI. OHAK, SK MPaBUIIO,
JTAHUW TPUHITUI PO3YMIETHCS SIK HEJOMYIIEHHS KOH(IIKTY 1HTEPECIiB SIK MK PI3SHUMHU
KIII€EHTaMH, TaK 1 MDK KII€EHTOM 1 aaBokaroM. JlaHW{ NpHHIIUI CIPSIMOBAHUN Ha
3a0e3neyeHHs MPIOPUTETHOCTI 1HTEPECIB KII€HTAa HaJ IHTepecaMH CaMOro ajBoKara
3a/I1 TapaHTYBaHHS BYMHEHHS aJBOKATOM BCIX HEOOXIIHMX diM TiJ 4Yac HaJaHHS
MIPaBOBOi JOTIOMOTH Ta HEBUYMHEHHS >XOMHHUX JiH, SKI Mald OM CBOIM pPe3yJIbTaTOM

HETaTUBHI HACIIAKU I KJIIEHTA.

JlocmigHuKu MPEICTABHUIITBA BU3HAYAIOTh HACTYMMHI  3aKOHOJABYO
HEe3a/ICKJIapOBaHi MPUHIMNK AISUTBHOCTI aJBOKATIB: HE3aJEXKHICTh aJBOKaTa IiJ] 4ac
BUKOHAHHS HUM TNpodeciitHuX (yHKIIH; 3aKOHHICTh TISJILHOCTI MPEJICTaBHUKA; OIlaTa

mparli aJBOKaTa; TUCIUILTIHAPHE TPOBAKEHHS B aIBOKaTypi Tomo [128, c. 46-66].

B cBoto uepry, T. B. OMenbueHKo MPOMoHyeE Meno CHipHUN TAXIJ 10 BU3HAYCHHS
NPUHIMITY: HE3aJIeKHICTh, 3aKOHHICTh, IHTEPECH KII€EHTa € BUPIMIAJILHUMU;

HEMOXJIMBICTh TPEJCTABHUIITBA JABOX 4YH OUIbLIE KIIEHTIB, y CIpaBax SKUX €
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CYIEepEWINBICTh IHTEPECIB; KOH(IACHIINHICTh, KOMIIETEHTHICTh, MOBara g0 mpodecii

npencraBHuKa i 1. iH. [80, c. 51-52].

Oco0uBO1 yBary 3aciayroBye IPHHIIHI, KU, HA HAITYy JYMKY TIOMHJIKOBO, IIPSIMO
HE 3aJeKkiapoBaHo y crarti 4 3akony Ykpainu «[Ipo amBokaTypy Ta aaBOKaTChKY
JUSUTBHICTBY, BTIM HaOyB PO3MOBCIOJKEHHS Yy CBITI — NPHUHIUI HEAOMYUICHHS
OTOTOKHGHHSI aJBOKATIiB 3 Kii€HTaMH. HalioHanhbHUM 3aKOHOJABCTBOM TIPH I[LOMY
JaHUM TIPUHITAIT BU3HAYEHO SK OJTHA 13 TapaHTii aIBOKATChKOI MISUIBHOCTI.

Tak, mpu BUKOHAHHI CBOT0 OOOB'S3KY 3aXMINATH CBOIX KJIIEHTIB Bl OYIb-SIKUX
NPOTUIIPABHUX A1l aJBOKATH 3aHAATO YaCTO OTOTOXHIOIOTHCS 3 YPSAOBUMH Ta THIIUMHU
Jep’)KaBHUMHU OpraHaMH, a YaCOM IIMPOKOI0 TPOMACHKICTIO, 3 IHTepeCcaMH 1 JISUIHHICTIO
CBOIX KJI1€HTIB. THCK Ha aIBOKATIB YaCTO € MPSIMUM HACIIIJIKOM OTOTOXHEHHS aJIBOKATIB 3
ix ximieHTamMu a0o0 1HTepecaMu iXHIX KIIEHTIB 1 JIO3BOJISIOTH 3/1MCHIOBATH HEHAJIEKHE
BTpY4YaHHSI Y BUKOHAHHS MpodeciiHuX 00OB'SI3KIB agBOKaTa Ta/abo MOpPYIIyBaTH HOTO
mpaBa JoauHU. Jlep’kaBor0 MarTh 3a0e3MedyBaTHCh TaKi YMOBH, B SKUX aJBOKAT HE
Oyne Hectn Oynb-iKi HECTPHUSTIWBI (B TOMY YHWCII peMyTaIliifiHi) HACIIIKH 3a 3aXUCT
IHTEpEeCiB BIACHUX KIIIEHTIB.

AnBokaTypa B XOHi CYJOBOTO Ipoiiecy (B TOMY 4YHCII aAMIHICTPaTHUBHOTO)
MOBUHHA HE JIMIIE JOTPUMYBATHCh NMPHUHIUIIB CBOEI IISIBLHOCTI, ajie W BUKOHYBATH
NoKJIaeH1 Ha Hel 3aBAaaHHs Ta ¢pyHkiii. JI. B. Tariii Harosomrye Ha TOMY, 110 aJIBOKATypa €
HE TUIBKH IHCTUTYTOM TPOMAJISTHCHKOTO CYCHUIBCTBA K 00’ €qHAHHS MpodecioHaiB-
IOPUCTIB, a ¥ BUKOHYE MPABO3aXUCHY (PYHKIIIIO, CHIBIPAIIOIOYN 13 OpraHaMH FOCTHIIII
(cynoBuMHM opraHaMu, OpraHaMu peecTpallii akTiB LHUBUIBHOIO CTaHy, BUKOHABIISIMH,
HOTapiaJbHUMU  KOHTOpPAaMH, CYJOBO-€KCHEPTHHMH YCTAaHOBAMH Ta  IHIIUMHU
yctanoBamu) [ 140, c. 5].

Ha npotuBary takomy migxoay Buenmii T.I. Ilamyk Bigmiuae, 1mo aaBokarypa
3MICHIOE «KBA3IMPaBO3aXUCHY MAISUIbHICTBY, OCKUIBKM 3acO0M Takoi MJISJIBHOCTI HE
3IaTHI CaMOCTIHHO 3a0e3MeYUTH COliabHOI (YHKINT MpaBO3axUCTy, 1 BIJAMOBIIHO
aJIBOKaTypa € MOOpOBLILHUM MPO(dECIHHIM TPOMAJCHKUM 00’ €THAHHSIM, TOKINKAHAM
crpusaTy (He 371MCHIOBATH CAMOCTIMHO) 3aXUCTy MpaB 1 CBOOO/ JIIOJIMHU 1 TPOMaJISHIHA

[86, c. 59—-61] B manoMy BHIAAKy IOTO/KYEMOCH 13 TO3HINIEI0 TPO aAKIIECOPHY
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(momOMDXKHY) pOJIb aIBOKATYypH y 3a0e3medeHHi 3aXHUCTy MpaB 1 CBOOOJ TIOAWMHH 1
rpOMaJsiHUHA, OCKUIPKM BBa)XKa€MO, IO aABOKATypa, Oyaydd BIIOKPEMIICEHOIO BiJ
Jep>KaBU 1HCTUTYIIIE€I0, HE BIAHOCUTHCS JIO CYJIOBOi TJIKM BJIajJH, @ TOMY HE 31HCHIOE
NPaBOCYAJIA, B pE3YJbTATI YOTO 1 3[1MCHIOETHCS 3aXKCT (BIHOBIICHHS ) IOPYIIEHUX MPaB.

BriM, moromxyemocs 13 MepelmikoM  IHIMX ~ (QYHKIIM  aJaBOKaTypH,
3anpornoHoBaHuM T.b. Bimpumk, sika BHOKpeMuUyIa HACTYIIHI: 3aXUCT CYCIUIbLCTBA B 0CO01
KOKHOTO HMOTo 4jieHa; MpodeciiHO-TIPaBOBUN KOHTPOJIb 3a 3a0€3MEUYEeHHSIM OpraHaMu
JepKaBHOI BIAAM KOHCTHUTYIIHHMX TpaB 1 cBOOOJ JIOAMHU; HOPMOTBOPYY;
3aKOHOTBOPUOI1 1HIIATUBU; BUXOBHY; IPOCBITHUIIbKY; MeAiaTUBHY [27, c. 88].

biprokoBa A. M. BIaio okpecioe KIIF0U0Bi 0COOTUBOCTI YKpaiHCHKOT aIBOKATypa
K CKJIaJI0BOi YAaCTMHMU TMPABOBOI CUCTEMHU YKPATHCHKOTO CYCIIIbCTBA, Takl sK: 1)
KBa3IMOJITHYHUN XapakTep; 2) cnabo BHpaxeHa iepapXidHicTh; 3) € (hopMaTbHUM
THCTUTYTOM, TOOTO 3a0e3MedeHUil JIeTaJbHUM 3aXUCTOM 13 OOKy aepxkaBu; 4) Mae
HeJepKaBHUN XapakTep 3 MEBHUMM €JIEMEHTaMU KOHTPOJIO 3 OOKy JAepxaBu; 5) €
CaMOBPSITHUM IHCTUTYTOM; 6) 3aBIaHHS I[LOTO THCTUTYTY € HOPMATUBHO BU3HAYCHUM, TIC
3a0e3neyeHHsl 3A1MCHEHHS aJIBOKATChKOI MISNIBHOCTI; 7) Ma€ OCOOJMBUN CyO €KTHUMN
ckaz; 8) € mpodeciiHuM, CaMOBPSITHIM IHCTUTYTOM [9].

Kpim Toro, 3aciayroBye yBard TOJUT 30BHINIHIX Ta BHYTPIMHIX (QyHKIIT
aJIBOKaTypH 3aJIeKHO BiJl BEKTOPY BIUTUBY, KU 3apoHOoBaHO BueHUM [Banuipkum C.0O.
30BHIHI  (YHKIIT peai3yloThCcsl BHUKIIOYHO 11032 CHCTEMOIO  aJIBOKATChbKOTO
CaMOBpSTyBaHHSI ]I 4Yac B3a€EMOJIi 13 KII€HTAMU W TpeTiMH ocobamu (3aXuCT,
MPEICTAaBHULITBO, HaJIJaHHS IHIIUX BUI1B MPOQECiitHOT NpaBHUYOI JooMOr#). BHyTpimiH1
byHKII, Taki SK NpeICcTaBHUIIbKA, PETYJATOpHA, KBajidikaliifHa, IUCHUILIIHApHA,
Oprasi3aiiiHo-BUKOHABYA, KOHTPOJIbHA (YHKINIA, (YHKIS KOPIOPATHBHOTO 3aXHCTY,
OpIEHTOBAaH1 HAa CTBOPEHHS YMOB JIJIsi HAJEXKHOTO 3A1MCHEHHS 30BHINIHIX (DYHKIIN U
NEPEBAKHO 3A1MCHIOIOTHCS Y BIIHOCHHAX MK YJ€HaMH aJIBOKATCHKOI'O CITIBTOBapHUCTBA
[55, c. 157]

[IpUXUABHUKK  KOHLEMIII PO3MMPEHHA (PYHKI[IOHAJBHOTO HaBaHTAXKCHHS
aJIBOKaTypH CTBEPIKYIOTh, 1110 a/IBOKATYp1 HEOOX1THO BUMTH 32 pAMKU YCTAJIEHOTO BUIY

ASUTBHOCTI 'y BUIUIAMAl HaJaHHI IOPUAMYHUX MOCITYr KIIEHTaM 1, peai3ylodd CBOE
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NpU3HAYEHHS, BAKOHYBATH 1HII CYCHUIBHO 3HAUyIIl MyOaiuHi (QyHKIII — 3aXUCT mpaB
CYCHUIbCTBA B 0COO1 HEOOMEKEHOT0 Koja 0ci0, MeA1aTUBHY, BUXOBHY, IPOCBITHUIIBKY,
KOHTpPOJIbHY, PiAylLiapHy Ta eckpoy-areHTa [26, c. 27]. Ilpu upomy, mpono3uiii moao0
PO3IIMPEHHS TMEpeiKy BHIIB aJBOKATChKOI JISJIBHOCTI y €KCHEPTHOMY CEpelIOBHUIII
OOIPYHTOBYIOTBCS, 30KpEMa, 3BYKEHHSIM KIIIEHTCHKOI 0a3u uepe3 eKOHOMIUHY KpHu3y [55,
c. 160], mpouecu riobanizaiii, a TaKOX BiifHOIO Ha TepUTOpPii YKpainu. [Jani oOctaBuHM
CIPUYUHSIOTH MIMPOKOMACIITA0OHUN OOMIH iH(OpMaIli€o, J0cBiIOM Ta IUGPOBI3aLIiI0
IOPUCTIPYCHITI.

VY HayKoBOMY CEpelOBHUIII JOMIHY€E MO3UILIA MPO CHIPHICTh MPAaBOBOi MPUPOIU
CaMOoTIpeICTaBHUIITBA IOPUANYHUX 0C10, y TOMY YHUCIHI Cy0’ €KTIB BIAJHUX TOBHOBAXKCHD,
OCKUTBKH 32 CBOEIO CYTHICTIO BOHO OXOIUTIOETHCS 3MICTOM KaTeropii «IpeCTaBHULITBOY.
SBuie camomnpeaCcTaBHUIITBA OOYMOBJICHE HarajibHOK IMOTPEO0O0 Yy BpETyJIIOBaHHI
BIJIHOCHH IIPEACTaBHUIITBA 1HaKIIe, HK Yy KoHcTuTy1ii Ykpainu, Ta 6€3 BHECCHHs 3MIH
1o Hei [124].

Jii Ta Kpoku VYKpaiHM WIOJO0 BXOJKEHHS B €BPONEUCHKUI EKOHOMIUHMIA,
NOJIITUYHUM, TPAaBOBUH, KyJIbTYpPHUH, O€3MeKOBUil, TOOTO €BPOIHTErpalliiiHi MpOLECH, HE
npunuHAoTeeA. Ilpy 1boMy, IHCTUTYT aQABOKATYpH BINIIpAa€ BaXJIUBY poOJIb Y
(GopMyBaHHI Ta 3aXUCTI €BPONEWCHKUX LIHHOCTEH, CTABILU KJIIOUYOBUM EJIEMEHTOM Y
IPaBOBI CHCTEM1 Ta COLIOKYJIbTYPHOMY KOHTEKCTI 0araThOX €BpONEHCHKUX KpaiH.

B kpainax €Bponeiicbkoro Coro3y ICHYIOTh pi3HI MOZIEJ1 Oprasizaiii aBoKaTypH,
3arajlbHUM Ui SIKUX € WICHCTBO B aJ[BOKATypl MOB’sA3aHE 3 HAJIEXKHICTIO J0 ManaTu
a/IBOKAaTIB, HE3aJE)KHICTh aJBOKATYpPH, CAMOBPSAyBaHHS aJBOKAaTypH, MoOyAOBaHE Ha
OPUHIMTIAX KOPIIOPATUBHOTO YHPABIIHHS, P SKOMY YaCTHHY TTOBHOBAXECHb aJIBOKATU
JEJIEryI0Th OpraHaM YIPAaBIIIHHS, CAMOBPSYBaHHS 3/1HCHIOETHCS HA IIJCTaBl1 CTATyTy
OpraHizailii, 4WJIEHCTBO B SIKii Ta CIJIaTa BHECKIB € 000B’A3KOBUMH. B OLIBIIOCTI KpaiH-
yiieHiB  €Bpornelickkoro Coro3y ocoba, sika He € wieHoM npodeciiiHoi opraHizarii
aZIBOKaTiB, HE Mae€ IpaBa 3aliMaTHCh aJBOKATCHKOK [isulbHICTIO. HezanexHicTh
a/IBOKAaTChKO1 AISNTBHOCTI HaJIHHO TapaHTyeTbes AepkaBamu-uieHamu €C, a agBokatu
MalTh IIMPOKI MOXJIMBOCTI B HaJaHHI MPaBOBOI JOMOMOTHM Ta 3A1MCHEHHI

IPaBO3aXMCHOI JISUTBHOCTI. AJBOKaTHM MAarOTh BIANOBIIATH BHCOKUM TpodeciiiHuM,
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MOPAJILHUM Ta IIJIOBUM SKOCTSIM, 1110 BiIOOPaXEHO B PI3HUX aIMIHICTPATUBHO-TIPABOBUX
aKTax, periaMeHTYIOUUX aJBOKATChKY JISUIbHICTb.

Pestomytoun BuUKIaJ€HE BHINE, aJBOKaTypa BHUCTYNA€ MPOQPECiOHATHHUM,
MyOJIIYHO-TIPAaBOBUM 00’ €THAHHAM, MISUIBHICTH SIKOTO CIPSMOBaHA Ha 3a0e3NedyeHHs
3MIIHCHEHHS TOBHOIIIHHOTO Ta PEajbHOr0 3aXUCTYy MpaB Ta 1HTEpeCiB 0ci0 (FOPUAUYHUX,
G13MYHNX) NOUIAXOM HAJaHHA KBalipikoBaHOiI MNPaBHUYOI JIOMOMOTM Ha 3acajax
JOTpUMaHHS BEPXOBEHCTBA MPaBa, 3aKOHHOCTI, HE3aJIE€KHOCTI Ta KOH(P1ACHLIHHOCTI.

®opmyBaHHS JAaHOI IHCTUTYIIT TPUBA€E Ta BIAOYBAETHCA B YMOBAaX BIPOBAHKEHOI
«aJIBOKATCbKOI MOHOIIOJI1», SIKE€ HAMHU PO3IIIAJA€ThCA Yy OUIbLIINA Mipl SIK TO3UTUBHE
SBUIE, OCKUIBKM TapaHTye OTPUMAaHHS JOBIpUTENEM IOPUAWYHMX TOCIYr Ha
npogeciifHiii OCHOB1 BiJl 0CI0, Kl MPOWIIIM aTECTAal[ll0 Ta MAalTh JOCTaTHIA pIBEHb

KBaUTipiKaIlii.
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BucnoBku 10 po3ainy 1

3a JOMOMOTH ICTOPUYHOTO METOAY Yy MHEPIIOTrO MYyHKTI PO3ALTY JOCIIKYBajlach
TMHAMIKa PO3BUTKY I1HCTUTYTY TPEICTABHUIITBA, SKUU TPOWIIOB CKIATHUN TIUISIX
CTaHOBJICHHS Bija mpodecii, sika 00’ €HyBajIa OpaToOpiB Ta BUUTEIIB KPAaCHOMOBCTBA, 0
aJIBOKaTypu - J0OpPOBUIBHOTO, MPOQECiHHOTO 00 €THAHHS FOPUCTIB, MOKIUKAHOTO
CIPUATH 3aXUCTOBI IPAB 1 CBOOOJ TPOMa/IsSIH MEBHOI KpaiHu. BiaTak, B X011 MPOBEAEHOTO
HaMHU TEOPETUKO-MPABOBOIO JOCHIHKEHHS, BIAMITUMO, IIO0 Ha PO3BUTOK I1HCTUTYTY
BIUIMBAJIA JIEpKaBa 1 CYCIUJIbCTBO, TPOMASHCHKI TEHJCHIIIT Ta 1/1€0/I0Tii, MOJITHYHI Ta
€KOHOMIYHI pealiii, BTIM, 3aJUIlaliach HE3MIHHUM MOoro wmera — 3a0e3MeuYeHHS
JOTPUMAaHHS 3aXUCTY MPaB Ta 3aKOHHUX THTEPECIB OCOOH.

Ha namy nymky, BUTOKH NpOQeCciiiHOro MpeIcTaBHUIITBA CIIIJT BIICTEXKYBATH caMe
3 vaciB JlaBupoi I'pemii Ta Pumy. Burnsgae miakoM oOIpyHTOBaHHM, IO 3aKOHHE
MPEICTaBHUILITBO C(HOPMYBATIOCH Y 3B’SI3KY 13 HEOOXITHICTIO MPEACTABICHHS y CY/i 0Ci0,
Kl HE MaJd MOXJIMBOCTI CaMOCTIMHO 3A1MCHIOBATH CBill 3aXUCT 4epe3 NEBHI Bajau
310pOB’si 200 COIIATBHOTO CTATyCy, B TOM 4ac sSIK JIOTOBIpHE MPEJCTAaBHUIITBO BUHUKAE
K JIOTIYHUW pe3ylbTaT PO3BUTKY Ta YKIAIEHHS IOPUANYHUX Ta EKOHOMIYHUX
npaBoBiIHOCKH. He3Baxkaroun Ha audepeHIiiaiio NpeICcTaBHUIITBA B IOCTII)KYBAaHOMY
nepiofi, SK OT Jororpadu, CHUHEropW, MapakieTd Ta mnparmMatukd y ['pemii, Ta
MOKPOBUTEI, IOPUCKOHCYJIBTH — PuMi, iX (yHKI[IOHATIbHE MTPU3HAYEHHS 3BOJUIOCS 10
TIyMa4deHHS PABOBUX HOPM Ta MPEACTABHUIITBA 1 BUCTYIIIB B CyIax.

Y mnomampini mepiogu (michas TOpuUHHATTS JIUTOBCHKOrO CTaTtyTy) I1HCTUTYT
NpEICTaBHUIITBA HAOyBa€e pUC BITOKpeMIIeHOI mpodecii 13 BIaCHUM CaMOBPSIYBaHHAM,
HOPMAaTHBHHUM BPETYITIOBAHHSM, BU3HAUYECHUM TMOPSIAKOM JOCTYITY 10 Tipodecii. 3HauHMIA
BILJIMB HAa PO3BUTOK aJBOKaTypu crpasmiin Benuka xaptis BoiasHocTer 1215 p., Benuka
¢dpaniy3bka peBomtoiiss 1789-1799 pp. ta [eknapaliis npaB JIOJUHU 1 TPOMasTHUHA
1789 poky. IIpaBo Ha 3axUCT POPMYETHCA SIK OCHOBOIIOJIOKHE MPABO JIKOJUHU, TOPST 13

IPaBOM Ha CBOOOy 0COOUCTOCTI, CBOOOAY CJIOBA TA NEPEKOHAHbD.
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AnBoOKaTypa 3a pajsHCHKOi JOOM JOCUTH CTPIMKO PO3BHMBAETHCSA, BTIM B YMOBax
MaHyBaHHS KOMYHICTUYHOI 11€1, He3aJeKHICTh IHCTUTYIIII BiI TPAaBOOXOPOHHUX OPTaHiB
HaBITh HE PO3TIISAIANACH.

JlocniauBIIM TeHe3y NMPEJACTaBHUIITBA, MPUXOAMMO J10 BUCHOBKY IpO T€, 110 JaHUN
IHCTUTYT HaOyBaB CBOTO PO3BUTKY 13 YCKIQJHEHHSM EKOHOMIYHHMX Ta COLIAJIbHHUX
MPaBOBiTHOCKH. | X0ua Ha mepIINil MOTISA BUAM MPEICTaBHUIITBA (32 TOTOBOPOM Ta 3a
3aKOHOM) 3aJIMIIIJINCh HE3MIHHUMH, CBITOB1 TEHJEHIIi, TakKi SK TryMmaHi3allii mpaBoOBOi
CUCTEeMH Ta 3a0€3MEYCHHI0 TPIOPUTETY TMpaB JIOJUHU B yCiX cdepax MpaBOBOTO
pETyJIOBaHHA, CIPUSAIOTH (DOPMYBAaHHIO

BcranoBneHo, 1m0 aAMiHICTpaTUBHE MpOIECyallbHE MPEICTABHHUIITBO SIK OKPEMHUU
PaBOBUM 1HCTUTYT aJAMIHICTPATUBHOTO IMPOIECYaIbHOTO IIpaBa Ma€ TaKi KIFOYOBI
0COOJIMBOCTI:

4. €THICTh TPOIECYaTbHO-IPEICTABHUIIBKUX MPABOBIJHOCHH — II€ CHCTEMa
B3a€MOIIOB’I3aHUX IPABOBHX BIAHOCHH, SIKI MOTPEOYIOTh MEXaHI3My HOPMAaTHBHOTO
pEryJIIOBaHHS;

5. 3aKOHOJABYE 3aKPIIUICHHS — I IHCTUTYT OTPUMAaB BiTOOpaKEHHSA Yy
CTpYKTYpi kKogudikoBanoro akta (Komekcy aaMiHICTpaTUBHOIO CYJOUYMHCTBA YKpaiHu) y
BUTJIAII OKPEMOTO PO3JLTY aIMIHICTPATUBHO-IIPOLIECYAIbHUX HOPM, CIIPSMOBAaHUX Ha
BPETYJIIOBAHHS MPOIIECYaTbHO-TIPECTABHUIIBKIX MTPABOBITHOCHH.

JlocaiaxeHo 0COOMMBOCTI IPEICTABHULIBKUX IPABOBIAHOCUH Y aIMIHICTPATUBHOMY
CYJIOUYMHCTBI, SIK1 BIAPI3HAIOTH 1X BiJ] aHAIOTIYHUX y 1HIIUX FOPUCAUKITISAX.

AMIHICTPAaTUBHO-TIPABOBUIN CHIP Y JAHOMY KOHTEKCTI PO3TIISAAETHCS K P13HOBU/I
IOPUANYHOTO KOH(IIIKTY, IO BHHHUKAE 3 MYyOJIIYHO-MPABOBUX BITHOCHH Yy cdepi
JEp’KaBHOTO YINPABIIHHA Ta MICHEBOTO CaMOBPSAYyBaHHS, OOOB’S3KOBOK CTOPOHOIO
TaKOro CIIOPY BUCTYMA€ OpraH BUKOHABYOI BJIAJH, OPraH MICLIEBOIO CaMOBPSIIYBaHHS, 1X
MocasioBi ocoOu abo 1iHII CyO’€KTH, HAa SKHUX TOKJIANA€ThCs BUKOHAHHS (DYHKIIIH
Jep’KaBHUX OpraHiB, a MHOro BHPIMIEHHS MOX€ OYyTH 3IIMCHEHO B CYJOBOMY YU
aJMIHICTPATUBHOMY TMOPSAKY 3 METOIO 3aXUCTY IpaB, CBOOO/I 1 3aKOHHMX 1HTEpECIB 0Ci0,

3a0e3MmeueHHs 3aKOHHOCTI y 3a3Ha4yeHii cdepi.
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3a Takux 00CTaBHH CHUCTEMa aJMIHICTPATUBHOTO CYJAOYMHCTBA PO3TIISTAETHCS SIK
HEBIJI'€MHA CKJIQJI0Ba MEXaHI3MY «CTPUMYBaHb 1 MPOTHUBATY, IO 3abe3medye OamaHc MixK
PI3HUMH TUIKaMH BIIaJM Ta 3aXUCT MpaB 1 cB0OOA rpomassH. B Takiii cucreMi iIHCTUTYT
aJIMIHICTPATUBHOTO TIPEACTABHUIITBA CIYTye HE TUIBKH IS HaJaHHS FOPHIAYHOT
JOTIOMOTHY, a M IJisl COPUSIHHS Yy HAaWOUIbII MOBHIN pealtizallii 0co000 MpaBa Ha 3aXUCT
CBOIX IIpaB Ta IHTEPECIB y MyOIIYHO-IIPABOBUX CIIOpaX.

B xoai mochimkeHHs AOCHIIKEHO MOJUT MPEJACTAaBHUIITBA HAa BUIU 3aJIEKHO BIJ
Mi7CTaB BUHUKHEHHS: TIPEJICTABHUIITBO 33 JOTOBOPOM Ta 32 3aKOHOM.

JloroBipHe NPEACTABHUIITBO MOXKHAa BUJUIMTA Takl MABUAU: 1) aaBOKaTChKe
NPEICTABHUIITBO; 2) TPEJICTABHUIITBO TpalliBHUKAMU I1HTEPECIB IOPUIUYHUX OCIO
(camomnpencTaBHUITBO); 3) MPEICTaBHULITBO, 3M1MCHIOBAHE IHIIUMH OCO0aMH,
JOMYIIEHUMH CYIOM JIO TIPEACTaBHUIITBA (SIK IPABUIIO, y CIIpaBaxX HE3HAYHOI CKJIATHOCTI
Ta B IHIIIMX BHUITQJIKaX, BU3HaUeHUX UM KojaekcoMm, mpeacTaBHUKOM MOXe OyTH (izndHa
ocoba, sKka BIANOBIAHO a0 dacTUHM JaApyroi crtarti 43 1mporo Kogexcy mae
aJIMIHICTPAaTUBHY NIPOLECYaNIbHY A1€3aTHICTD).

[IpoananizoBaHO CaMOMPECTABHULITBO SK SBHINE JOTOBIPHOTO MPEICTABHUIITBA,
SK€ BHMHUKIO BHACIIJIOK BIIPOBA/KCHHS aJBOKATCHKOI MOHOIOMII 3a/UIs YCYHEHHS
NPOTaJIMHA B YaCTHHI CYJOBOTO MPEACTaBHUIITBA IHTEPECIB IOPUAUYHUX 0Ci0, BTOMY
YHCIIi JIEp>)KaBHUX OPTaHiB.

B Xxoai BIacHOro IOCHIJKEHHS 3alpONOHOBAHO PO3JAUIATH NPEICTABHHUIITBO 3a
3aKOHOM:

- 0e3mocepeIHbO 3aKOHHE MPEACTABHUUTBO — IMPEACTaBHUIITBO MpaB, CBOOOI Ta
iHTEpeciB 0ci0, SKI HE MOXYTh CaMOCTIHHO 3JIMCHIOBaTH iX 3axucT (MajoJIiTHI,
HEMOBHOJIITHI, HEMI€3/IaTHI, HEMpale3/aTHl TOIIO0) OpraHaMH, Oco0amMu B CHIy iX
CIMEITHO1 cropiiHEeHOCT] (0aThKH, YCUHOBIIOBAaYl) a00 1HAUBIYaJIbHOTO CYyJIOBOTO aKTy
(opraHu ormikH, MKIyBaHHSA);

- IPEJICTABHUIITBO OpraHamu (IOCaJOBUMHU 0CO0aMH), SKUM Y BCTaHOBJICHHUX
3aKOHOM BHIIAJIKaX HaJIaHO MIPaBO JIIATH B IHTEpecax 1HIIUX 0ci0 (oMOyACMeEH, IPOKYpOD,

PO3MOPSIAHUKY MaitHa, JIIKB1IaTOPH (TOJOBH JIKBIAAIIHHUX KOMICIiT).
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OO6rpyHTOBaHO, MmO KiIacudikaii mpeacTaBHUITBa y Kogekci aqMiHICTPaTUBHOTO
CYIOYMHCTBa HE Halyja HaJEKHOTO PO3KPUTTS, IO BHUKJIHMKAE P CYNEPEUHOCTEH,
TaKUX SIK CaMOIIPEICTAaBHUIITBO FOPUIMIHOT 0COOHU, SKE MOXKE PO3TILAATUCH K Popma
CaMOCTIHHOT y4acTi OPUAMIHOT 0c0OM ab0 K Pi3HOBHU/ JOTOBIPHOTO MPEICTABHUIITBA.

[lenTpanbHe Miclle B IHCTUTYTI MNPEACTaBHUITBA IOCIAa€, Ha HaIly JYMKY,
aJiBOKaTypa, fKa 1 CTBOpEHAa 3 METOI 3a0e3MeueHHs] 3IHCHEHHS 3aXHUCTY,
MPEJICTaBHULITBA Ta HAaJaHHS IHIIMX BHUJIB IPABHUYOI JOIIOMOIM caMe Ha MpodeciiiHiii
OCHOBI. 3a0e3neyeHHs (YHKIIOHYBAHHS HE3QJIEKHOTO IHCTUTYTY aJBOKaTypHu
PO3IIISIIAETHCS SIK CKJIaJJ0Ba 000B’SI3KY KOKHOT NMPaBOBOi JepikKaBH 1I0J10 3a0€3MeUeHHS
rapaHTii 3axucCTy NpaB JIOAWHU. Pe3ynbTaToM pPO3BUTKY AAHOTO I1HCTUTYTY CTajo
JeKJIapyBaHHs B OUIBIIOCT] KOHCTUTYIIN Aep*aB, B TOMY YUCIl YKpaiHu, paBa JIOAUHU
Ha TipodeciiiHy MpaBOBY JOTIOMOTY.

Po3rnsiHyTo ABOEIMHUN XapakTep I1HCTUTYTY aJBOKATypH, SKHM OJHOYACHO €
HEBIJI'€MHOIO YACTHHOIO JEP>KaBHOTO MEXaHI3MY BIMPABIICHHS MPABOCYJIA, a 3 IHIIO] -
BUCTYIIA€ CBOEPIAHUM 3alI001)KHUKOM, CIOCOOOM OOMEXEHHS I€P>KaBHOI BIAH.

3p0o0JieHO BUCHOBOK, 110 Y IPABOBIH Jiep>kaBl BITHOCUHM aJIBOKATypH Ta JACPHKABHOT
BJIQ/I MAIOTh HOCUTHU PIBHOMPABHUHN XapakKTep Ta 3IACHIOBATUCS HA OCHOBI MPUHITUIIIB
o0’€lHaHHS 3yCWJb, B3a€EMHOI BIJMOBIJAIBHOCTI 1 PIBHONPABHOIO MapTHEPCTBA.
AKIIGHTYETBCS, 10 Y aJAMIHICTPATUBHOMY CYJAOUYHMHCTBI HasABHICTh €(EKTHBHO J1H0UOTO
THCTUTYTY aIBOKATypH OCOOJHMBO BaXXIMBO, OCKUIBKM TPOBAKEHHS 3IIHCHIOETHCS Y
myOJIYHO-MIPaBOBUX CHOpax, a OTXKE, B peajisix MOCTIMHOIO KOH(IIIKTY MPUBATHOTO Ta
myOJIIYHOTO IHTEPECIB.

[TpuHIMTIN aABOKATCHKOT AISUTBHOCTI BUKJIAIEH] HACTYITHUM YHHOM:

- BEPXOBEHCTBO TpaBa - MPIOPUTETHOCTI MpaBa Ta 1HTEPECIB, CIPABEIIUBOCTI Ta
T'YMaHHOCTI y MPOIIECI.

- 3aKOHHOCTI - OyJb-siKa AISUIBHICTH MPEACTaBHUKA TMOBUHHA PETIAMEHTYBATUCS
YMHHAMHU 3aKOHOJABYMMH aKTaMH, 3aco00aMu 4M MPUHOMaMH, B YOMY 1 BHPAKAETHCA
NPUHIIMIT BEPXOBEHCTBA IpaBa ISl MPEACTABHUKIB B aJMIHICTPATUBHOMY CYIOBOMY

poIIeci.
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- He3aJeXHOCTI - 3a 3akoHOM Ykpainu «IIpo amBokaTypy Ta aJBOKaTCbKY
TISUTBHICTBY BKa3aHO, IO aJBOKATH B CBOIM MISIIBHOCTI € HE3aJCKHUMH BiJ] OpraHiB
Jep’KaBHO1 BJIaJM YU MICLUEBOIO CaMOBPSyBaHHA, a TaKOXK BiJ iX ciIyXO00BUX Ta
[10CaJ0BUX OCI10.

[IpoBeneHO HOCHIKEHHSI OCHOBHMX (DYHKLIA IHCTUTYTY aJBOKATypH, TaKUX fK
3aXUCT CYCIUIBLCTBA B 0CO01 KOKHOTO HOro ujieHa; mpodeciiHo-paBOBUN KOHTPOIb 3a
3a0€3MeUeHHsIM OpraHaMy JIep>KaBHOI BiaJM KOHCTUTYLIMHHUX IpaB 1 cBOOO JIIOAMHM;
HOPMOTBOpPYY; 3aKOHOTBOPYOI 1HII[IaTUBU; BUXOBHY; MPOCBITHUIIbKY; MEI1aTUBHY.

SIK BHUCHOBOK, TPOMNOHYETbCA pO3IISAATH aJBOKaTypy SK MpodecioHalbHE,
myOJIYHO-TIpaBOBE OO0’ €AHAHHA, [ISJIBHICTH SIKOTO CIpSIMOBaHA Ha 3a0e3MeyeHHs
3MIIHCHEHHS TOBHOIIIHHOTO Ta PEaJbHOr0 3aXMCTY IMpaB Ta IHTEpECiB 0Ci0 (FOpUANYHUX,
GI3MYHMX) TUIAXOM HaJaHHA KBali(iKoBaHOI TMpPaBHUYOI JOMOMOTH Ha 3acajax

JOTPUMaHHS BEPXOBEHCTBA MPaBa, 3aKOHHOCTI, HE3aJIEKHOCTI Ta KOH(P1ACHIIIHOCTI.
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PO311JI 2. OCOBJIMBOCTI TIPABOBOI'O CTATYCY HIPEJACTABHUKA B
AIMIHICTPATUBHOMY CYJAOYUHCTBI

2.1. TloHATTA Ta 3MICT NMPaBOBOI0 CTATYCy MNPEACTABHHKA SIK Cy0’€KTa
aIMIHICTPATUBHOIO CyI0YHHCTBA

@®opmyBaHHs VYKpaiHM SK MpaBOBOi JAepikKaBU HEMOXIMBO O€3 pealbHOro
(GyHKITIOHYBaHHS yCiX 3700yTKIB IPOMaJITHCHKOTO CYCIIIJICTBA, B TOMY YHCHI1 IHCTUTYTY
npeacTaBHULTBA. Ha Hamy AyMKy, BHINE3a3HAYEHHHM I1HCTHTYT MOXE CIYryBaTH
«JTAKMYCOBUM TAaIipiieM», MOKa3HUKOM KHUTTE3JATHOCTI HE3aJIeKHOI CYJOBOi CUCTEMH,
OCKUIBKM BUCTYIIA€ FapaHTOM 3/1ICHEHHS MPaBOCY /sl Ta BIAIIpa€ BU3HAYAIbHY POJb Y
3a0e3MevYeHH] HAIeKHUX YMOB MPOKUBAHHS JIIOJAWHU Y CYCHUIBCTBI. 3 TaKUX MO3MIIiH,
3a0e3MeueHHs MPIOPUTETHOCTI IHTEPECIB KOKHOI 0COOM Ta ICHYBaHHSI KOHCTUTYLIIIHOTO
MEXaHI3My 3aXHCTy IpaB 1 CBOOOJ JIIOJAMHU Ta TPOMAJSTHUHA € HEMOXKJIMBUM Oe€3
HAJIEKHOTO (DYHKI[IOHYBaHHS IPECTABHUIITBA.

Ha namy paymky, chnpaBXHI BHUKJIMKA i1 (YHKIIOHYBAHHS HE3aJE€KHOIO
THCTUTYTY MIPEJICTABHUIITBA YEKAIOTh CaAM€ Y aJIMIHICTPATUBHOMY CYJIOUYMHCTBI1, OCKUTBKH
BOHO XapaKTEPHU3YEThCS CIIOPAMH, SIKI BHHUKAIOTh BHACIOK KOH(IIKTIB MK BIaJTHUMHU
Ta MIABIAJHUMU Cy0’€KTaMU MpPaBOBUX BIAHOCHUH. Taki KOH(IIKTH BUHHUKAIOTH 4Yepe3
NPOTHJICKHICTh MYOJIYHOTO Ta MPUBATHOTO iHTEpecy Yy cdepi myOaiyHO-TIPaBOBOTO
peryiaioBaHHA, a iX CHpaBeAJMBE BHPIMICHHS Ma€e 3HAu€HHS [UIsl IMOBHOLIHHOTO
(GyHKIIOHYBaHHS COLIaNIbHOT JAepxkaBu. HalOuibin 1i€BUM crmocoOoM pPO3B’SI3aHHS
nyOJiYHO-TIPAaBOBUX CIOPIB € iX BUPIIMIEHHS B TMOPSAKY aIMIHICTPATHBHOTO
CYIOYMHCTBa, B SKOMY Mae OyTu 3a0e3ledeHe NpaBO o0coOuM Ha mpodeciiine
MPECTaBHUIITBO.

Cnig 3ayBaXKWTH, IO HaA BIAMIHY BIJ IHIIMX BHJIB HOPHINYHOTO TPOIECY
aJIMIHICTPATUBHE CYJIOYMHCTBO HE OOMEXKYETHCS PO3IJIAIOM 1 BHUPILICHHSIM CIIpPaB
aJIMIHICTPATUBHO-IIPABOBOTO ~ XapaKTepy Ta OOCIYyroBye Jesiki 1HIII Trajgy3eBl

MPABOBIAHOCKUHU (MUTHI, (PIHAHCOBI1, 3€MEJbHI Ta 1HIII1), JTIKBIIOBYIOUH Y HUX KOH(DIIKTH,
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OJTHAK 32 YMOBH MPUCYTHOCTI Y HUX Cy0’€KTa BIAJHUX MMOBHOBAXKEHbB, SIKHUH 31HCHIOE Y
[IUX BITHOCWHAX CBOI BJIaJIHI YIPABIIHCHKI (QYHKITII.

3akoHO/aBYa [ISUVIBHICTh IIOJAO YAOCKOHAJNEHHS 3acaj aaMIHICTPaTUBHOIO
CYJIOYMHCTBA TPUBAE, [0 B TOMY YHUCIII HEOTHAPA30BO MPU3BOIMIIO JIO 3MIH BU3HAUCHHS
IIPaBOBOTO CTATyCy MPEJACTaBHUKIB B aJMIHICTpaTMBHOMY Tpolieci. HuHl BiACYTHICTB
€IMHOTO CHCTEMHOTO MAX0AY 10 peopMyBaHHS 3aKOHOAABCTBA y TAHOMY HAIMPSMKY, a
TaKO0X TapMOHI3allisl 3 HOpMaMu Ta BUMoraMu Paau €Bponwu, Ipu3BOAUTH 10 MIHUPOKOTO
KoJIa mpoOJeM 1 MpOorajvH aJMIHICTPATUBHO-IIPABOBOTO CTaTyCy IMPEICTAaBHUIITBA B
YMHHOMY aJIMiHICTPAaTUBHOMY 3aKOHOJABCTBI.

Oxpemi MHUTaHHS BCTAHOBJIEHHS 3MICTYy MPABOBOTO CTAaTyCy IMPEACTaBHUKIB B
aJIMIHICTPaTUBHOMY IPOLEC JOCIIPKYBAJIUCS LU0 TUIESA0K0 BUEHUX, TakuX K B. b.
Asep’snosumM, JI. H. baxpaxom, O. Il. butskowm, JI. P. binoto, B. B. boryupkum, O.
C. bypnow, €. B. BacbkoBchkum, B. B. TaiiBoponcekoro, A. II. TI'enem, B. M.
lapamykom, A. X. T'omemcrenom, C. T. I'omuapykom, B. M. T'opmonom, B. JL
I'paniaum, T. O. I'ypxkiem, O. B. I'ypuuem, E. @. Jlemcokum, 1. I. ditkeBudem, 1. FO.
JlomanoBoto, M. /1. XKnanom, M. B. 3aBanbaumM, B. B. 3yem, /I. I1. Kanasnosum, C. B.
Kisanosum, O. B. Koryrowm, 1. €. Mapoukinom,B. K. Konnakosum, O. B. Ky3sMeHkowm,
M. B. Jlomuncekum, P. B. Mupontokom, B. 1. Onedipom, M. Ilorpebnsik, /1. B.
CuuoBum, JI. C. Cycnom, JI. B. Tamiem, H. B. Xopomakom Tta iHmmmu. [Ipote
OUIBIIICT, HAYKOBUX JOCHIIPKEHb 3 IOIO MUTAHHS € (parMEeHTapHOIO, a OTXKeE
NoTpeOyIOTh TOKIAJAHIIIONO BUBYEHHSI, CHCTEMATH3Allll Ta y3araabHEHHS.

AKTYaJIbHICTh TEMU O0YMOBIIOETHCS PEPOPMOIO IHCTUTYTY MPABHUYOI IOTIOMOTH,
pPO3MOYATOI0 13 BIPOBAKEHHSIM KOHCTUTYLIMHUX 3MiH, & caMe€ MNPUUHATTAM 3aKOHY
VYkpainu «IIpo BHecenHs 3MiH 10 Koncturyiii Ykpainu (mmomo npaBocyas)» Ne 1401-
VIII Bix 02.06.2016 [100] Ta 3akony Ykpainu «IIpo BHecenHs 3MmiH 10 I ocmogapchkoro
MPOIIECYATbHOTO KOZACKCY YKpainu, [[UBiTbHOTO mMporecyaabHOTO KOJEKCy YKpaiHw,
Kozaekcy aaMiHICTpaTUBHOTO CYJOYMHCTBA YKpaiHU Ta IHIIMX 3aKOHOJABUYMX aKTiB» Ne
2147-VIII Big 03.10.2017 [99]. ana pedopma cmpuuuHUIa CYTTEBY 3MIHY pOJi

aZIBOKaTypH, 3aJieKJIapyBaB IMparHeHHsS 3aKOHOABI BPETYJIIOBATH PUHOK HaJaHHS
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IOPUINYHUX TOCIYT Ta (OpMyBaHHS MPOLECYaTbHOTO MPEACTABHULITBA BUKIIOYHO SK
npodeciitHoro 00’ enHaHHs (axiBIIiB.

[lpu 3HauHIi 3aKOHOAABUIA perjaMeHTalli MOBHOBA)XXEHb Ta OCOOJIMBOCTEN
MPOLECYAIbHOTO  MPEJACTAaBHUUTBA  CIiJ KOHCTaTyBaTH ICHYBaHHA MpoOsieMu
HEHAJIS)KHOTO 3aKOHO/IaBYOT0 3aKPIIUICHHS JedIHIIIi MpoIecyalbHOTO MPEeACTaBHUIITBA.
B xoHTekcTi gaHoi mpoOiaemMu 3BepTaEMO yBary Ha poOoTy HaykoBuiB CraBiHchkoi [.B.
ta [36am K.C., siki HaBOJATh BU3HAUYCHHS 13 « BENTMKOro TJyMauyHOTo CIOBHHMKA Cy4acHO1
YKpaiHChbKOi MOBHW», BIAMOBITHO 10 SIKOTO TEPMIHOM «IPEJICTaBHUK» BU3HAYAETHCS
oco0a, siKka IPEICTaBIIsIE KOTO-10-HEOYIb, € 32 YUIMOCH TOPYICHHSM, BiJl IMEHI KOTOCH,
BUpaxarouu uuich iHTepecu [14]. Orxe, NpeICTaBHULITBO BU3HAYAIOTh SIK BUMHEHHS B
CyJIOBOMY ITpoIieCi OJIHI€EI0 0C00010 (MPECTABHUKOM) y MEXaX HaJlaHUX MMOBHOBAXXCHB
IOPUINYHUX JiH BiJ IMEHI1 1HIIOT 0COOM 3 METOIO 3aXMCTY il IpaB Ta 3aKOHHUX 1HTEPECiB
abo peamizaiiii ii mpaB 41 0060B’s13kiB [133].

OnHak, Take BU3HAYEHHsS NPEACTaBHULITBA HA HAIly JYMKY HE MOBHOIO MipOIO
BijoOpakae mpolecyaibHe MPeACTaBHULITBO, 1[0 BUHUKAE 32 3aKOHOM Ta TUM OLIbIle Y
aJIMIHICTPAaTUBHO-IIPOLIECYAIbHUX TPaBOBIIHOCHHAX. I[IpaBOBIIHOCMHU BUCTYNAIOTh
Tieto GOpMOIO, B AKiil aOCTpakTHa HOpMa TpaBa Ha0yBa€ CBOEI KOHKPETUKU, BTUICHHS Y
peaIbHUX  CYCHUIBHMX  BIJHOCHMHAaX. Y  aJMIHICTDaTUBHOMY  CYJOYMHCTBI1
MPABOBIAHOCHHU BHUHUKAIOTh Ha MiACTaBl MyOJIYHO-MPAaBOBOi KOH(MIIKTHOI CUTYyallii,
TOOTO CIIpsIMOBaH1 Ha BUPIIICHHS CIIOPY Ta 3aXUCT MpaB Ta 1HTEpeciB cy0’eKTiB y chepi
myOIiYHO-TIPAaBOBUX BiTHOCHH.

B aamiHICTpaTHBHOMY MpOLECYyaIbHOMY TMpaBl HAyKOBLI XapaKTEpU3YIOTh
aJIMIHICTPAaTUBHO-TIPOLIECYalIbHI TPABOBITHOCMHU HACTYITHUM YHHOM:

- CKJIQJAIOThCS 13 TPAAMUIIIAHOI TpiaJid €JIEMEHTIB, a caMe: cy0’ekTa, 00’€KTa Ta
3MICTY;

- € TaKUMH TPOIeCyaTbHIUMH BiIHOCHHAMH, 110 BUHUKAIOTH MiJl 9ac 3AiHCHEHHS
aJIMIHICTPATUBHOTO CYJOYMHCTBA MDK CYJOM, CTOpPOHAMHU Ta IHIIMMH OCOOaMH, SKi
CTIPUSIOTH 3AIHCHEHHIO CY0YHHCTBA;

- MalOTh CHPSMOBAHICTh HA 3aXMCT MpaBa Ha peanizallilo IpaB Ta IHTEpeCiB (CIip

PO MpaBo), NOHOBJIEHHS TAKUX MpaB (Crmip Mpo IpaBa) HEBIAJAHUX CYO €KTIB Bij
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MOpYyIICHb (HEBU3HAHHS, OOMEXEHHS) PIICHHAMHU (IiIMU, OC3ISUTBHICTIO) CyO’€KTa
BJIa/IHUX IIOBHOBAXXEHb, a TAKOXK OXOPOHY MOPSAIKY peaiizallii MOBHOBaKEHb (3aKOHHOCTI
OPUMHATTS pillleHb) BIaJHUMU cyO’ekTaMu y cdepl myOniuHO-IPaBOBUX BIAHOCUH [29,
c. 135].

Sk 3Beptae yBary B. UopHomuchka, MOBHOTA 3aKpilJICHHS MPABOBOTO CTATYTY
anBokaTta (abo aaBOKaTypu 3arajioM) BIUIMBa€ Ha pIiBEHb HaJaHHA TpodeciiHoi
MpaBHUYOI (TPaBOBOi) JOMOMOTH, a OTOX, I HA PIBHI MPABOBOI 3aXUILEHOCTI COLIIYMY.
Kpim Toro, BaxIMBiCTh BU3HAYCHHS MPABOBOTO CTaTyCy Cy0’€KTa TaKOX TOJSTae y
CUCTEMHOMY JOCTI/PKEHHI KOMIUIEKCY TpaB Ta OOOB’SI3KIB Ta MOKJIMBOCTI MOPIBHATH
CTaTyCy pI3HUX Cy0’€KTiB MK coboro. [152, c. 134-136].

Oco0nuBO1 BaXKIMBOCTI THCTUTYT NMPEACTABHUITBA SIK FAPAHT ICHYBAaHHS MPAaBOBOI
JepKaBu HaOyBa€e B yMOBaxX BOEHHOTO CTaHy, KM 3alIpOBaKeHO B YKpaiHi 3 24 J10TOTro
2022 poky. Tak, BimOyJlOCh CTpIMKE NpPEBAIIOBAHHSA IYOIIYHOTO I1HTEpPECY HaJ
IPUBATHUM, 1HTEPECH MPUBATHUX OCIO TMMYACOBO BIAINIIUIM Ha Apyrui riaH. Pasowm 3
TUM, SIK CIymHO 3a3HayaioTh [laBujoBa [.B. tTa Brmagumescwka B.B. y cBoiit po6ori,
HEOOX1HO Iam’sITaTH, 110 B IIPAaBOBIH JeprKaBl, KOO € YKpaiHa, He NOTPIOHO JOMYCKaTH
MOPYIIEHb 3aKOHHMX TPaB Ta 1IHTEPECIB CyO’€KTIB MPABOBITHOCHH, 30KpeMa, Cy0’ €KTIiB
IUBUIBHUX IPABOBIIHOCHH, @ TOMY IHCTUTYT IMpEJICTaBHUITBA, SKUHA MOKIMKAHUHI
3a0€3MeUnTH BEIUKIA KIJIbKOCTI 010 BCTYNaTH B MPAaBOBIIHOCUHU, HA0yBae 0COOIMBOTO
3HaueHHs [35, ¢. 508].

VY cBoilt po6oTi B. YopHonucbka 6yn0 oOkpecaeHO By3bKU Ta MIMPOKHUMA MIAX0AU
710 BU3HAYEHHS [IPaBOBOIO CTaTyCy OCOOM.

Tax, By3bKUM MiJIX0/IOM BBa)KalOTh BKJIFOUECHHS JIMILIE MPaB i 000B’A3KIB 0COOU
K €IMHUX €JIEMEHTU CTPYKTYpPHU MPABOBOTO CTATyCy OCOOM. 3a TAKUX YMOB MPAaBOBHIl
CTaTyC HaWyacTillle BU3HAYAIOTh SIK KOMILUIEKC MpaB W OOOB’A3KIB, sIKI HOPMAaTHUBHO
3aKpiIieH] Ta rapaHToOBaHl1 JiepkaBoro. 3okpema, M. B. KpaBuykom chopmynboBaHo
MIPABOBUH CTATyC SIK CUCTEMY Cy0’ €KTUBHHUX IOPUIUIHHX MPaB, CBOOO, 00OB’SI3KiB Ta
3aKOHHUX 1HTEPECIB, AKI HaJeXaTh T'POMAJIIHUHY Ta 3aKpIIJIEHI Ha 3aKOHOJABUYOMY

piBHi [65, c. 86-87].
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[HImM# miaxia o3HavYa€e po3rJIsiI MPaBOBOTO CTATYCY SIK KOMIUICKCHOT IHTETpaIiitHo1
KaTeropii Ta BKJIIOUEHHS OUTBIIOI KUTBKOCTI €JIEMEHTIB, TaKUX SIK MpaBa il 000B’SI3KHU;
BIIMOBIIAJIbHICTR; TapaHTii JISJIBHOCTI TOIIO. 3a TakKUM MIAXOJO0M CTaTyC CIIiJ
PO3TIISAIATH K 300pa)KEHHS peajbHOro0 CTaHy Ta MICIS JIOCHIKYBAHOTO CYO’€KTy y
BIJHOCHMHAX 13 CYCHUIBCTBOM Ta XapaKTEPU3YeETbCs OE3yMOBHOIO HASBHICTIO TEBHHX
000B’s3KiB, BIJIMOBIIadbHOCTI Ta rapaHTii. [loromxyemocs 13 Buenum Benuuko O. M.,
KU HAroJourye Ha KOMIJIEKCHOMY XapaKTepl MPaBOBOTO CTATYyCY, KU € MOKa3HUKOM
MICIISl 1 CTaHy 1HAMBINA YU TPYNH 0ci0 y COliyMi; CYKYIHICTIO MpaB Ta 000B’sI3KiB, 110
JI03BOJIIE BU3HAYUTH FOPUIUYHHA CTaH MEBHOI OCOOW, BJIAJIHOTO OpPraHy ACpXKaBU UM
oprasizariii MibkHapoaHoOro piBHs Tomio [15, c. 83].

OTxe, T MPaBOBUM CTAaTyCOM MPEJICTaBHUKIB AK CyO’€KTIB aJMiHICTPATUBHOTO
CYJIOYMHCTBA CJiJI PO3yMITH OaraTOKOMIIOHGHTHY KaTeropito, IO MICTUTh y €001
KOMIUIEKC 13 MpaB Ta OOOB’S3KiB, 3aBlaHb Ta (YHKI[IHA, BIANOBIJAIBHICTH OCOOH,
BHU3HAUYCHI 3aKOHO/IaBCTBOM. MeTa OKpEeCJICHHs IIPAaBOBOTO CTATYCy — BU3HAUCHHS MICIIS
Ta PoJIi MPEJCTABHUKIB Y aIMIHICTPATUBHOMY CYyJIOYMHCTBI.

[Ipu 11bOMY, BOXIIMBUM aCIEKTOM, Ha KWW CII1JI 3BEPHYTH yBary € To (axrt, 1o
MPABOBUI CTaTyC NpeICTaBHUKA Ta MPaBOBUM CTaTyc OcoOM, B I1HTEepecax SKOi Iii
MpeACTaBHUK, HE 1ICHTUYHI Ta MalOTh CBO1 OCOOIMBOCTI.

BunineHo oco0aMBOCTI MPOIECYATBHOTO CTATyCy MPEICTABHUKA!

1)  mxepenoM BUHUKHEHHS MOTO TTOBHOBAXKEHB 3aBXK/IU CIYTYE TOTOBIp (Yyroaa)
a00 3aKOH;

be3cyMHIBHO, MTpaBOBUI CTATyC MPEACTABHUKA MA€ IMOXIJHUN XapakTep B CHUITY
TOro (paxTy, 0 yBECh KOMIUIEKC IIPaB Ta 000B’A3K1B MPEICTABHUK OTPUMYE SIK HACI1A0K
JIeJIeTYBaHHsI IOMY MTOBHOBAXEHb Bl 0COOU-A0BIpUTENS (IOTOBIpHE MPEICTABHUIITBO)
a00 BWHHWKHEHHS OOCTaBHWH, 3 SKHMH 3aKOHOJABEI(b MMOB3Y€ BHHWKHEHHS BITHOCHUH
Npe/ICTaBHUIITBA (3aKOHHE MpeACTaBHUITBO). [1i1 yac BCTymy npeacTaBHUKA Y CYJOBUIN
MPOIIEC CYAOM 3JIHCHIOETHCS JOCTIPKEHHS MOBHOBXKEHb HAa TMPEICTABHHUIITBO Ta iX

MEXI.
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2)  3paliiCHIOE 3aXWMCT MpaB Ta 3aKOHHUX IHTEPECIB 1HIIOI ocobm, SKy
MIPENICTaBIIsE, @ He BIACHUX, Ta MA€ JIISATH JIUIIE B MEKaX OKPECICHUX 3aBIaHb, IUICH,
MOCTABJICHUX JOBIPUTETIEM.

VY cBoemy nucepraniiiHomy mocaimpkernHi O.M. Bemnuko pocimigkye HasBHI y
HAYKOBIH CHIIBHOTI JIBa MPOTHJICKHUX MIAXOAM J0 CTATyCy MpEeACTaBHUKA Ta HAsIBHOCTI
Yy HBOTO IOPUJIMYHOTO 1HTEPECY Y PO3TJIAIl CIIPaBH.

[IpencraBuuku nepmoro maxoay (M. A. I'ypsuy, /1. P. Jl>xaniigoB Ta iHIi) y cBoix
JOCITIKEHHAX HE BIAHOCSTH MPEICTaBHUKIB A0 OCi0, sIKi OepyTh ydacTh y MpOIECI,
OCKUTPKM TPEJCTaBHUKH HE MAalOTh CAMOCTIMHOTO XapakTepy, a 3/iHCHIOIOTH CBOIO
TSUTBHICT B IMEHI Ta B 1HTEpecax ocoOu, sKy mpeactaBisitorb. Ha mymky JI. P.
JlxaminoBa, MpeACTaBHUKIB B aMIHICTPAaTHBHOMY TMPOIECi Ta TPETiX ocid HEe MOXKHA
BBA)KaTU 0c00aMH, sIKI OEpYyTh y4acThb y IPOLEC], OCKUIbKH BITHOCHHM MPEICTaBHUKA Ta
Cylly MaroTh MPOLECYaIbHUN XapakTep, CIPSIMOBAHMNA HA 3aXHCT CyO €KTUBHUX TpPaB
CTOpIH, [0 3HAYUTH, IO JaHI BITHOCHHHA HE MOXYTh MaTH caMOCTIHHOCTI. [Tpubiunnkm
Takoi Teopii CTBPEIKYIOTh TMpPO BIACYTHICTb Yy MPEACTaBHUKIB IOPUIUYHOL
3aI11KaBJICHOCT1 y pe3yJbTaTax CIpaBH.

Cam HaykoBers O.M. Bennuko, siki i Haykosmi IHtepan M. ., dpikuana O. T,
JTOTPUMYIOTHCSI TTPOTUIICKHOTO MIIX0Ty, CTBEPDKYIOUH, IO IOPUIUIHA 3aI[IKaBICHICTh
MpeICTaBHUKA MOXE MaTH MaTepialbHO-IPAaBOBUN XapaKTep, TPOMAJICHKHN abo
coyx6oBuit [155, c. 86], a omke, MOpeICTaBHUK € TIOBHOIPABHUM YYaCHUKOM
aJIMIHICTpPATUBHOTO mporiecy. Ha iX ayMmKy, SKIO MpPEICTaBHUKH B CYJOBOMY IPOIIECi
BUKOHYIOTH [lii, fIKI COPSIMOBAaHI Ha BUHUKHEHHS, PO3BUTOK Ta BHUPIIIEHHS CIOPY, TO
IPEJCTaBHUK B AIMIHICTPATUBHOMY CyJ1 € YYaCHUKOM aJMIHICTPAaTHBHO-IIPABOBUX
BITHOIIICHb Ta B3a€EMOJI€ 13 3a3HAUYEHWMH BHUIE CYO €KTaMH B aJMIHICTPATUBHOMY
mpotieci.

BBaxxaeMo, 110 HaBITh 3a HAsBHOCTI OKPEMOI IOPUIMYHOI 3alHTEPECOBAHOCTI,
MPEICTABHUKHU HE € CAMOCTIMHUMH YYaCHHUKAaMU aIMIHICTPATUBHO-IIPABOBHUX B1IHOIIECHb
(aAMIHICTpaTUBHOI CIIPaBM), OCKUIBKH iX i, CIpSIMOBaHI HAa BUHUKHEHHSI, PO3BUTOK Ta
BUPIIIIEHHS CIIOPY HE MAaIOTh 03HAKU OCTATOYHOCTI Ta MOXKYTb OYTH CIIPOCTOBAH1 CyI0M

abo caMuM JOBIpUTENIeM, SKIIO Taki Aii He BIJMOB1IAIOTh Moro iHTepecaMm. Hampukian,



85

CyZl MOK€ HE PUUHATH BiIMOBY TIO3MBava BiJ] TO30BY, BU3HAHHSA IMO30BY BiIMOBiIadeM
y cmpaBi, B fKiii ocoOy MpeacTaBise I 3aKOHHWN TNPEJACTaBHUK, SKIIO HOro mii
cylepeuarhb IHTepecaM 0COOH, Ky BiH MPEJICTaBIISE.

3)  ¥oro mpaBa Ta 000B’A3KU Y CYJJOBOMY IPOIIECI MAaIOTh MOXITHUN XapakTep,
BUMOTH JI0 MPEJCTAaBHUKIB Ta OOMEXEHHS MPOLECYAIIbHOTO MPEICTABHUIITBA BUKIIAJICH1
B cTaTTsax Komekcy aaMiHICTpaTUBHOTO CYJOUYMHCTBA Y KpaiHu;

OcoOnuBICTIO  CTaTycy NpeICTaBHMKA, BIOBHOBWKEHOIO JOTOBOPOM Ha
MPEICTaBHUIITBO B aJMIHICTPATUBHOMY CYJOYMHCTBI, € T€, MO TPEJICTABHUK HE €
CaMOCTIMHUM CYO’€KTOM TPaBOBUX BIAHOCHH. B ngaHoMy BHManKy, NpeCTaBHUK
BHpaXkae BOJIO 0COOH, UMl MpaBa Ta 3aKOHHI IHTEPECH BiH O€3MOCepPeaHBO MPEACTABIISE.
AHaJIOTIYHUM € IOTOBIpHE MPEICTABHUIITBO M Y IPABOBUX CUCTEMAX IHIINX PO3BUHYTUX
KpaiH. K10 Jx 3aKOHH1 IHTEPECH YU /111 3aKOHHOTO MpeACTaBHUKA CylepeyaTh IHTepecaM
oco0u, Ky BIH TPEACTaBisS€, 3a PINICHHSIM BIJIMOBIIHUX OPraHiB Jep>KaBHOI BIaJIu
MPEICTaBHUKA 3aMIHIOIOTh. AKIIEHTYEMO yBary Ha TOMY, IO 3aKOHHHU MPEJCTaBHUK B
mpaBi CaMOCTIMHO 3/IMCHIOBATH TMpOIECyaibHI TpaBa Ta OOOB’SI3KM 0COOHU, SIKY
IPEICTaBIISE.

4)  Horo IiSJIBHICTH CHpsSMOBaHAa Ha HaJaHHSA KBalipikoBaHOI MPaBOBOI
JOTIOMOTH  0C001, SIKy BiH TPEACTABISE, Ta CHPUSHHS 3IHCHEHHIO TPABOCYAIS B
aJIMIHICTPATUBHOMY CY/I;

5)  mpouecyaibHe MPEICTABHUIITBO PO3TISAAETHCS K MpodeciiiHa NisIbHICTD,
a TOMYy 3a MOPYIIEHHS HOPM YHHHOTO 3aKOHOJABCTBA IIiJi Yac 3IHCHEHHS CBOIX
000B’SI3KIB MPEICTABHUK MOKE HECTH JIOJATKOBY NUCHHUILTIHAPHY BIIMOBIJANIBHICTD.

BingnmosigHo 10 4. 1 ct. 60 KAC VYkpainu agBokar sK NpeICTaBHUK, SKUW Mae
MOBHOBa)XKEHHS Ha BEJCHHS CHpPaBU B CYyal, 3MIMCHIOE BIiJ IMEHI 0OCOOH, SIKY BIH
npescTaBise, il MpolecyanbHi mpaBa Ta 000B’si3kM. OCHOBHI mpaBa Ta OOOB’SI3KH
aJiBOKaTa B aJIMIHICTPATUBHOMY CYAOYMHCTBI BH3HaueHl y ctartsamu 44, 47 KAC
Ykpainu.

[IpaBa anBokara sK TPEACTaBHUKA B aJMIHICTPAaTUBHOMY CYJIOYUHCTBI
BUCTYNAIOTh 3aKPIUICHUMH B YMHHOMY 3aKOHOJABCTBI Ta TapaHTOBaHI JEP>KaBOIO

Cy0’€KTUBHI MOXJIMBOCTI, SKUMU BiH (TOOTO aJBOKAT) BOJIOAIE 1 MOKE CKOPUCTATHUCS SIK
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Cy0’€KT, 10 3MIIHCHIOE TPOIIECYAIbHE TIPEICTABHUNITBO (I3MYHUX Ta (a00) IOPUAMIHUX
0ci0 y aAMIHICTPAaTUBHOMY CYIOUYMHCTBI, a TAKOXK HAJA€ M 1HIIY MPABOBY JOMOMOTY y
3B’SI3KY 3 IXHBOIO y4acTIO B 3a3HaY€HOMY Mporieci [7].

AJBOKaT B aAMIHICTPAaTUBHOMY CYJIOYMHCTBI Ma€ MpaBo:

1) o3HalioMitOBaTHCA 3 MaTepiajlaMH CIIpaBH, POOWTH 3 HHMX BHTSTH, KOIIii,
OJIEpP>KyBaTH KOII1i Cy/IOBUX PILLIEHb;

2) momaBaTH JOKa3W; OpaTH y4yacThb Yy CYAOBHUX 3aCIJaHHSX, SKUIO IHIIE HE
BU3HAYEHO 3aKOHOM; OpaTH ydacTb y JOCIHIKEHH1 JIOKa31B; CTABUTH MHUTAHHS I1HIIUM
y4aCHUKaM CTPaBH, a TAKOXK CBIJKaM, €KCIepTaMm, CrieliaaicTam;

3) monmaBatu 3asBU Ta KJIOMOTAHHS, HAJaBaTH TOSCHEHHS CYIy, HaBOJAUTH CBOI
JOBOJM, MIpKyBaHHS MO0 THUTAaHb, SKi BHHHKAIOTH ITJI 4ac CYIOBOTO PO3TIAAY, i
3arnepeueHHs MPOTH 3asiB, KJIOMOTaHb, JOBOJIIB 1 MIPKYBaHb 1HIIUX 0OCi0;

4) o3HalloMJIIOBaTUCS 3 MPOTOKOJOM CYAOBOIO 3aciaHHs, 3amucoM (PiKCyBaHHS
CYJIOBOT'O 3acijaHHS TEXHIYHUMH 3aco0aMu, pOOWTH 3 HHMX KOIIii, ITOJaBaTH IMHUCHMOBI
3ayBa)XEHHS 3 MPUBOAY iX HEMPABWIBHOCTI UM HETIOBHOTH;

5) ockapKyBaTH CyJIOB1 PillIEHHS Y BUBHAYEHUX 3aKOHOM BUIA/IKAX;

6) KOPUCTYBaTUCA IHITUMHU BU3HAYCHUMH 3aKOHOM TPOIIECYyAIbHUMH MTPaBaMU;

7) Ha Oyab-SIKii cTajlii CyJJOBOTO MPOIIECY BIIMOBUTHUCS Bl TIO30BY;

8) 30UbIMTH a0 3MEHIUUTH PO3MIP MMO30BHUX BHUMOI HUIAXOM IOJAHHA
IMMCHMOBOT 3asiBM 10 3aKIHYEHHS MIATOTOBYOro 3acimaHHsg ado He MHI3HIIIE HIXK 3a I SITh
JHIB JI0 TEPIIOTO CYJOBOTO 3aCiaHHs, SKIIO CIpaBa pPO3TISATAETHCS B TOPSAKY
CIPOIICHOTO TO30BHOTO MPOBAKEHHS;

9) BU3HATH MO30B MOBHICTIO a00 YaCTKOBO, MIOJIATH BIJJ3UB HA MMO30BHY 3a5BY;

10) OCSATHYTH IPUMHUPEHHS, Y TOMY YHCI1 NUITXOM MeJiailii, Ha Oy Ib-sKiid cTaii
CyZIOBOTO mpouecy [S8].

Sxmo kK posrasAgaTH o0cAT 3aBaaHb, SKI TOKJIAMAIOThCS Ha aJBOKara sK
NpeJCTaBHUKA B aJIMIHICTPAaTUBHOMY TMIPOII€Ci, CJiJ] 3BepHYTH yBary Ha mpami [. B.
bopucoBa, sikuii pu BU3HAYEHHI MPABOBOTO CTATYCy aJBOKaTa BUOKPEMIIIOE HACTYIIHI
3aBJIaHHS:

1) nockoHane BUBUEHHSI MaTepialliB aIMIHICTPATUBHUX CIIPAB;
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2) 30upaHHS JOJATKOBUX  BimoMocTed 1moa0  (GakTiB, SAKi  MOXYTh
BUKOPUCTOBYBATHCS 5K JJOKA3U B aIMIHICTPATUBHOMY CY/JI0BOMY TIPOIIEC;

3) ¢opmyBaHHsS TIEBHOI aJBOKATCHKOI TMO3WIlii, SKa JO3BOJUTH MOOYAyBaTH
YCHINIHANA 3aXUCT KIIIE€HTA y CIIPaBi;

4) 3nmiliCHeHHS MPOTHO3YBaHHS X0y CIPaBH Ta ii BUPIIICHHS;

5) miaroToBka HEOOXITHUX MPOIECYabHUX JOKYMEHTIB JJIs aJMIHICTPAaTHBHOI
cripasu [11].

I[Tix 060B’s13kaMu a/IBOKATa K MPEACTAaBHUKA B aJIMIHICTPATUBHOMY CYJOUYUHCTBI
pPO3YMIIOTh Ty MIipy TMOBEIIHKH, 10 BHMAraeTbCsi BiJl HBOTO MPOIECYaTbHUM
3aKOHOJIABCTBOM 1 € HEOOXITHOIO /ISl BAKOHAHHS PAJlY 3aBJaHb, TAKUX K 3a0€3MeUCHHS:

- HaJIe)KHOT peatizallii IHIIMMU YYaCHHUKAaMU MPOIIECY CBOIX MPOIECyalbHUX MPaB
Ta TOBHOBAXXEHb;

- CBOE€YACHOT0, 00’ €KTUBHOT'O Ta BCEOIYHOTO PO3IJISIY CIPABH;

- PeKUMY 3aKOHHOCTI T1J] 4ac aJIMIHICTPAaTUBHOTO CYJOUYUHCTRA.

OO60B’3KM a/IBOKATa SIK Y4aCHHMKA aJMIHICTPATUBHOIO MPOIECY MOKHA MOAUIATH
Ha:

1) 000B’s13KM 1O BIAHOLIEHHIO JIO 1HIIKMX YYAaCHUKIB CIPABHU: MOBAXATHU YECTh Ta
TIHICTB, MpaBa Ta CBOOOM IHIIKMX YYACHUKIB MPOIIECY; HaJaBaTH KOMEHTapi, BIAMOBI I
Ha aJIpeCcoBaHi iM 3alUTaHHs, 1[0 CTOCYIOThCS CIIPABH;

2) OO0OB’SI3KM TO BIJHOIIEHHIO JO CYAy: TNMOBaXHO CTAaBUTHCh Ta KOPEKTHO
BUCJIOBJIFOBATUCH 10 CYNy, MPalliBHUKIB anapary Cyay; HaJeKHUM YMHOM 3/11MCHIOBATH
CBOi ITOBHOBaKEHHSI, TOOTO B CyBOPiM BIMOBITHOCTI JO BUMOT 3aKOHY Ta BKa31BOK CY]Y,
HAJaHUX Yy MeEXax MWOro TIOBHOBAXKEHb, BCUISKO CHPHUATH CIPABEIIIMBOMY,
00’ €EKTUBHOMY, HEYTIEPEHKEHOMY Ta CBOEYACHOMY BUPIMICHHIO CIIPABH.

Konexc aamiHICTpaTUBHOTO CyJOYMHCTBA YKpaiHH Mepeadayae, M0 aaBOKaT
3000B’ I3aHUM:

1) BUsBIIATH MOBary 710 CyAy Ta A0 IHITUX YYaCHHUKIB CYJ0BOTO MPOIIECY;

2) cIpUATH CBOEYACHOMY, BCEO1YHOMY, IOBHOMY Ta 00’ €KTUBHOMY BCTaHOBJICHHIO

BCI1X OOCTaBUH CIIPABHU;



88

3) 3’ABAATHCS B CyAOBE 3aCiJaHHA 3a BHKJIMKOM CYZIy, SIKIIO iX SBKa BU3HaHA
CyZIoM 000B’SI3KOBOIO;

4) moaBaTv HasIBHI Y HUX JIOKA3H B TOPSJIKY Ta CTPOKH, BCTAHOBJICHI 3aKOHOM 200
CyJIOM, HE TIPUXOBYBATHU JIOKA3H;

5) HamaBaTu Cyay MOBHI 1 JOCTOBIpHI IOSICHEHHS 3 TIMTaHb, K1 CTABIIATHCS CY/IOM,
a TaKOX yYaCHUKAMH CIIPAaBU B CYJI0OBOMY 3aCiJJaHHI;

6) BUKOHYBATH IPOIIECYyalIbHI1 /i1 y BCTAHOBJICH1 3aKOHOM a00 Cy/I0M CTPOKHU;

7) BUKOHYBATH IHIII MpolecyaibHl 00OB’S3KM, BU3HAUEHI 3aKOHOM ab0 CyAoM
[58].

Ha namy mymKy, KJIF0O90BOIO OCOOJIMBICTIO TPABOBOTO CTATYCy a/IBOKATa € T€, 0
BIH BOJIOJII€ IIMPIIMMHU TOBHOBAXEHHSIMHU Yy Tpoleci 30hpaHHs JOKa3iB MOPIBHSHO 3
HIIUMH PEJCTAaBHUKAMHU.

B mynkti 1 4.l c1.20 3akony VYkpainu «[Ipo anmBokatypy Ta aaBOKaTChbKY
TISUTBHICTBY, 3aKOHOJABEIh 3a3HaUae, 10 aJBOKAT B MPOIIEC] 3AIMCHEHHS aIBOKATCHKOT
TISUTBHOCTI Ma€ MPaBO 3BEPTATUCA 3 aJBOKATCHKUMHU 3alUTaMH, Y TOMY YHUCI1 LI0/0
OTpPUMaHHS KOMiH JIOKYMEHTIB, JI0 OpraHiB JepKaBHOi BJaJH, OpPraHiB MiCIIEBOTO
CaMOBPSIyBaHHS, 1X MMOCAIOBUX 1 CIYy>KOOBHX 0Ci0, MIANPHUEMCTB, YCTAaHOB, OpraHi3ailii,
rpoMaJICbKuX 00’ €HaHb, @ TAKOXK 0 (I3UYHUX OCIO (32 3r0J010 TaKUX (PI3UYHUX 0Ci0).
Cratts 24 3akony Ykpainu «IIpo agBokaTypy Ta aaBOKaTChKY MisUIBHICTBY MICTHUTH
BU3HAYCHHS aJBOKATCHKOTO 3aMHTy SK MHCHMOBOTO 3BEPHEHHS aJBOKAaTa JI0 OpTaHy
JIepKaBHO1 BJIaJM, OPTaHy MICIIEBOTO CaMOBPSAYBAaHHS, 1X MOCAJOBHX Ta CIYXKOOBHX
oci0, MIANPUEMCTB, YCTaHOB 1 OpraHizaiiil He3aJeKHO BiA (QOpMHU BIACHOCTI Ta
MIATOPSAIKYBAaHHS, TPOMAJACBKUX 00’€qHAHh MPO HajgaHHSA iHopMalii, Komin
JIOKYMEHTIB, HEOOX1JHUX aJIBOKATY JJIs HaJIaHHsI TIPABOBOT JIOMIOMOTH KJI1€HTY [97].

3akoHOJaBelb T'apaHTYBAB MPABO aJIBOKATa HA OTPUMaHHA HEOOX1AHO1 1HpopMalii
JUIS  HaJaHHS HAJICKHOI MPaBOBOI JOTMOMOTHM KJIIEHTY IIUIIXOM BCTAHOBJICHHS
I’ AITUJICHHOTO CTPOKY HaJaHHS BIANOBIMI Ha TaKUi 3alUT Ta 3alpOBAKCHHIM
BI/IMOBIAIGHOCTI 32 BIAMOBY B HajaHHi iHdopMalii Ha aJBOKATCHKUN 3alluT,
HecBoevyacHe ab0 HeMoBHE HaaHHs 1HbopMarlii, HagaHHs 1HGopMaIlii, 10 He BIANIOBIIAE

niicHocTi. OnHaK, 3 1HIIOT CTOPOHU ICHYIOTH OOMEXEHHS B OTpUMaHHI iH(opmarii,
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HAIMPUKIIAI, 3 OOMEXEHUM J0CTynmoM. Bu3HaueHHS MOHSTTS, Ky K caMme 1H(pOpMaIlifo
CIiJ BBaXKaTW 3 OOMEKeHWM AocTynoM B 3akoHy Ykpainu «[Ipo amBokatypy Ta

aJIBOKAaTCHKY JISUTBHICTBY, HE 3a3HAYCHO.

2.2. Iux0TOMisl MPOLECYAJTBLHOI0 NMPeACTABHUITBA

3 METOI0 3aXMCTy 3aKOHHUX IHTEpeciB, MpaB 1 CBOOOJ JIIOJUHU JIEP>KABOIO
CTBOPEHO PI3HOMAaHITHI CIIOCOOM Ta MEXaHI3MHM, OJHUM 13 HAUOUIBII JIEBUX CEpe SIKUX €
cynoBui 3axuct. Brim, cama mo coOl HasBHICTh CYJOBOTO 3aXHCTy HE CIYrye
¢hEeKTUBHIUM MEXaHI3MOM 3aXHCTy I[OPYIIEHWX TpaB, SKIIO 0co0a, Mpapa SKOI
MJJIATAl0Th  3aXHUCTy, HE MOXKE CaMOCTIHO (4epe3 BIIACYTHICTh KBasiikarri,
CHellaJIbHUX 3HaHb, BIK, CTaH) MPEACTaBUTH CBOI MOPYLIEHI IHTEPECH MEPEA CYJIOM.
Tomy 3akoHOJaBIIEM IepeadayeHa MOMUIIMBICTh TPEJICTABICHHS 3aKOHHHUX I1HTEPECIB
yepe3 MpeICTaBHUKIB.

Bzarani, 1HCTUTYT NpeACTaBHUIITBA HAa HANly JIYMKY BUHHUK SK peEakIlisi Ha
PO3BUTOK T'POMAJSHCHKOTO CYCIIIBCTBA, OKPEMUX HOr0 I1HCTUTYTIB, YCKJIQTHEHHS
€KOHOMIYHUX MIPABOBITHOCUH MIXK JIFOJbMU. 3 OJIHI€T CTOPOHHU, CYCHIBLCTBO MPUUIILIO J0
BHCHOBKY IIPO HEOOXIJIHICTh 3a0€3MeUeHHs] MOXJIMBOCTI CYJOBOT0O 3aXHCTy IHTEPECIB
0ci0, sIK1 3 TOBAXHUX MPUYUH (MaJIOJIITCTBO, CTaH 3/I0POB’ s, COLIATLHUMN CTATyC) HE MAJIH
3MOT'y CAMOCTIHHO 3aXMIIaTH CBOI MpaBa, NUIIXOM y4acTl y CyI0BOMY IpoLEect 0ci0, sK1
Ou 3AiMCHIOBAIM 3aXHUCT IHTEpECiB 3a3HaueHUX ocib. 3 1HIIOI CTOPOHHM, B YMOBax
BUHUKHEHHS TOBAapHO-TPOIIOBUX TMPABOBIAHOCHUH, HAKOMHYEHHS MailHa Ta PO3BUTKY
CTapO/JaBHIX LMBLII3ALINA, BUHUKIIA HEOOXITHICTh Yy PO3MOAUT (PYHKI[IH MK OKPEMHUMH
JIIOJIbMH, BUHUKAIOTH Tpodecii K BUAU TPYAOBOI MISUTBHOCTI JIFOAWMHU, SKa BOJIOJIE
KOMIUICKCOM ~ CHEIIaTbHUX 3HAHb, MPAKTUYHUX HABUYOK, OJIEPKAHUX MUIIXOM

CreIjaJibHOT OCBITH.
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OTxe, Ha HaNly OYMKY, CYKYIHICTh COIlIaJbHUX Ta CKOHOMIYHMX YHHHHKIB
CIPUYUHUIN BUHUKHEHHS 1HCTUTYTY NPEICTABHUIITBA Ta HOTO MOMAUT 3aJIEKHO BiJ
MJCTaBM BUHUKHEHHS TTOBHOBAXKEHD - 32 3aKOHOM Ta 32 JOTOBOPOM.

3a Takux OOCTaBMH Ha HANly JIyMKY TMpOIECyalbHE MPEACTaBHUIITBO CIIi[I
pPO3MJIsIIaTH Yy AMXOTOMIYHOMY KOHTEKCTI. [Ipu mbomy, mig JUXOTOMIEI0 PO3YMIIOThH
OJIHOYACHO BJIACTUBICTH (PO3ABOEHICTH a00 PO3MOILI Ta CUCTEMHA I[UTICHICTh) Ta MPOIIEC
a0o Mero (Tporiec MOCIIOBHOTO JUICHHS 00’€KTa JOCHIKEHHS Ha JBI YaCTHUHU, HE
OB’ s13aH1 MIXK CO00¥0).

BignoBigHo a0 Kopekcy aaMiHICTpaTUBHOIO CYJOYMHCTBAa YKpaiHH, YY4aCHUK
CIpaBH MOK€ OpaTH y4acThb y CyJAOBOMY Ipolieci 0coOUCTO (CamMOIpeCTaBHUIITBO) Ta

(ab0) uepe3 npeacraBHUKa (IHUB. puc. 2.1).

VYyacTts y cynoBiit

cIpasi
I1 TaBHUIITB
Oco0ucTa y4acTb peﬂr(;i aCTaB](_;IO 0 (3a
(caMoMpeICTaBHUIITBO) 1
BUHUKHEHHS])
3a 10roBOpoOM <
3a 3aKOHOM <

Pucynok 2.1 biok-cxema Mojeei y4acTi yuacHUKa CIIpaBU

Ha Hally JOYMKY, BI/IIIIGSaBHa‘IeHI/II‘/’I HO}IiJI npoueCyajbHOI0 MpCACTABHUITBA

BIJINIOBIJIa€ 3arajbHIA AUXOTOMIi MpaBa, OCKUILKM CydacHa FOPHUCIPYJCHIIS IIHPOKO
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BUKOPHUCTOBYE SIK B TCOPETUYHOMY TaK 1 B MPAaKTUYHOMY CEHCI O[T TpaBa Ha MPUBATHE
Ta myoOmiyHe. Takuii TOMLT € XapakTepHUM HE JUIIe I POMaHO-TEPMAHCHKOI
(KOHTHHEHTAJILHO1) MPAaBOBO1 CHCTEMH, IO MA€ B OCHOBI KOAM(IKOBaHI 3aKOHH, a 1 B
aHIJI0-aMEPUKaHChKIN IPABOBIM CUCTEMI, /1€ HAOYJIO MIMPOKOTO 3aCTOCYBaHHS y CYAOBIi
MPAKTULl MOCWJIAHHS Ha BUUIIE3a3HAUYEHUN MOJUI, SIK apryMEHTalis MO3MIII CTOPIH Y
CTIpaBax.

[Moromxyemoch 13 MatBeeBum I1.C., sikuid, TOCHIIKYIOUM TUXOTOMIIO MpaBa y
CBOIM TMpalll, MiJ MPUBATHUM IPABOM PO3YMI€ CYKYIHICTh MPABOBHUX HOPM PIZHUX
rary3ei mpasa (TijcucTema), mpeIMETOM PETYIIOBAHHS SKUX € IPABOBIIHOCHUHU Yy cdepi
NPUBATHUX, I1HAMBIAYyaJIbHUX IHTEPECIB IOPUAMYHO PIBHUX CYO'€KTIB 3a JOIMOMOTH
JUCTIO3UTUBHOTO METOJly peryitoBaHHs. B cBowo depry mnig nyOdiuHMM MpaBOM
PO3YMIIOTh MIJCUCTEMY TIpaBa, sSKa CKIATAETHCSA 3 HOPM, IO PETYIIOIOTH BITHOCHHH,
NOB'sI3aH1 31 3A1MCHEHHAM (QYHKUIA MyOniyHOI BiaauM y cdepl peanizaiii 1HTEpeciB
Jep’KaBd 1 MICLEBOIO CaMOBPSAYBAaHHS 3a JOMOMOTOI0 IMIIEPATUBHOIO METOMY
MpaBOBOro peryintoBaHHsa. Jlo ckiamy myOmiyHOrO mpaBa BXOASTH: MaTepialibHI
yOJ1YHO-TPaBOBI Tay31 (KOHCTUTYLIMHE, aAMIHICTPaTUBHE, KPUMiHAJIbHE, (DIHAHCOBE
paBo Ta i1H.) 1 MpolecyanbHl MyOaIYHO-TIPaBOBI Taly3i (KpUMiHAJIBHE MpOIECyallbHE,
IIMBUIBHE TIpOLIeCyaabHe, aIMIHICTPAaTUBHE MIPOIIeCyalIbHE MPaBo TOIO). [72, c. 136]

Tak camo 1 HpeICTaBHULTBO 3a 3aKOHOM Ta JOTOBOPOM Ma€ pi3HI LIl Ta
[IPUHIIUITH, TIPABOBY TIPUPOTY.

Ha nepruii mormsin BUrisgae, Mo YMHHE 3aKOHOIABCTBO YITKO PETIAMEHTYE BUIU
MPEICTaBHUIITBA, BTIM Ha Hamty AyMKy maparpad 2 «[IpencraBaukn» Koaekcy MicTUTh
BaJIH, SIK1 HEOOX1THO YCYHYTH.

[To-miepire, BBaXKaeMo, CaMOTNPEICTABHUIITBO IOPHINYHOI 0COOM B 0COO0I1 IHIIUX
IpaIiBHUKIB HOCHUTb XapakTep JJOTOBIPHOTO IPEACTAaBHUIITBA, a HE CIEHU(PIIHOIO
(hopmMor0 0COOMCTOT ydacTl FOPUAUYHOT 0OCOOU.

Tak, gactuna 3 crarti 55 KAC Vkpaimm mepeabadae, mo mopuaudHa ocoda
HE3QJICKHO BiJ TOPSAKY 1i CTBOPEHHS, CyO’€KT BIaJHUX MOBHOBaXEHb, SIKUM HE €
IOPUAMYHOI0 0C00010, OEepyTh yd4acThb Yy CIpaBl 4Yepe3 CBOro KepiBHUKA, 4JIeHa

BUKOHABUYOTO OpraHy, 1HIIY 0c00y, YIOBHOBXKEHY JISTH Bif ii (1oro) iMeHi BIAMOBIIHO
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10  3aKOHy,  CTaryTy, TOJOXEHHs,  TPyIOBOTO  JOroBOpY  (KOHTPAkKTy)
(camMoTpeICTaBHUNITBO FOPUINYHOT 0CO0M, Cy0’€KTa BIaJHUX MTOBHOBAXEHE), a00 depes
npeacraBHuka [58, cT. 55].

Ha namy nymky, BCl BHIlle3a3Ha4eHI 0COOU € HaMaHUMM TpPAIiBHUKAMH TaKOi
IOpUANYHOI 0coO0M B po3yMmiHHI 3akoHy Ykpainu Bim 02.03.2000 Ne 1533-II1 «IIpo
3arajibHO00O0B’SI3KOBE JIep KaBHE COLllaJIbHE CTPaxXyBaHHs Ha BUMAJ0K 0e3po0iTTs» [103,
cT. 1], T06TO i3uuHI 0cOOH, SAKI MPAIIOIOTh 32 TPYJAOBHM JIOTOBOPOM (KOHTPAKTOM) Ha
MiAMPUEMCTBI, B yCTAaHOBI Ta OpraHizaiiii abo y ¢izuanoi ocobu. O1xe, ropuandna ocoda B
0c001 YNOBHOBa)XEHHX BJIACHHUKIB 3 OJIHIEI CTOPOHM, a 3 IHIIOI CTOPOHM — HaWMaHi
IOpariBHUKKA (B TOMY YHCII KEpPIBHUK TMIIIPUEMCTBA) NepeOyBarOTh y TPYAOBHUX
MPABOBIAHOCHHAX HA MiICTaBl TPYIOBOTO JOTOBOPY (KOHTPAKTY).

bynb-sikuii HaliMaHW TPENCTaBHHUK 3AIMCHIOE CBOIO POOOTY BIAMOBIIHO 10
TPYAOBOTO OTOBOPY, MOCAIOBHUX 1HCTPYKIIiH, BKa31BOK BIacHMKa Tomo. Taka ocoba He
MOK€ CaMOCTIMHO BHPINIYBAaTH TMO3UIII0 IOPUAMYHOT OCOOHM, BUMHSITH HOPUIAUYHO
3Havymi J1ii 6€3 OKPEMOro YHOBHOBAXEHHSI, a TOMY JIi€ HE CaMOCTIHHO.

3 Takux MIACTaB pO3IJIAaTH HaiMaHUX MPALIBHUKIB SIK OCI0, sKi 3a0€3MeuyroTh
O0COOMCTY y4YacTh HOPHAUYHOI OCOOHM, HEAOPEYHO, OCKUIBKM BOHHM 3JIHCHIOIOTH
NPE/ICTAaBHUIITBO Ha JOTOBIPHUX 3aCajiaX, HaBITh KEPIBHUK IMIMTPHUEMCTBA.

Benuka [lanata BepxoBrnoro Cyny y cBoiii [loctanosi Bix 22 tpaBHsa 2024 poky
(cnpaBa Ne 366/3222/21) copmyBasia mpaBoBy MO3UIIIO Ta PO3TIsAaaia KepiBHUKA
MIAMPUEMCTBA K TOCATOBY 0cO0y, sika HajuieHa (poOOTojaBIleM) aJMIHICTPATHBHOIO
BJIQJI0I0 MIOJ0 OYOJIOBAHOIO HEK MEBHOTO KOJEKTHBY CIIYXKOOBILIB 1 3I1HCHIOE
BHYTpIIIIHbOOpTaHi3alliiHe yrpaiiHHs HUM [17].

KoncraTyemMo, 1m0 BiHECEHHS 3aKOHOABIIEM CaMOIPECTABHUIITBA IOPUAMYHOT
ocobu 10 (opMu 0coOMCTOI y4yacTi 3IMCHEHO BHKIIOYHO 3 METOI «OOIATHY
a/IBOKaTCbKy MOHOIIOJIII0 Ha MPEJCTAaBHUITBO IHTEPECIB Yy CYAl, BCTAHOBJIEHY CTaTTEIO
16 KAC VYkpaiau. BiabliicTh pECHOHIICHTIB OMUTYBaHHS, CEpell SKUX HAyKOBII,

aJIBOKaTH, apOITpakHi KEPYIOUi, JOTPUMYIOTHCS aHAJIOTIYHOT AYMKY (10JaTOK A).
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[To-mpyre, 13 Texcty HOopM KAC VikpaiHm He BOa4aeTbcs I1HCTUTYIIIIHE
PO3MEKyBaHHS MPEACTABHULITBA 32 3aKOHOM Ta Y4acTh y Cy/I0BOMY IPOILIECI OpraHiB Ta
0ci0, SIKUM 3a 3aKOHOM HaJIaHO TIPaBO 3BEPTATHCS J0 CYAY B IHTEpecax 1HIIHMX OcCi0.

Tak, mopsig 13 mpollecyalbHUM MPEJACTABHUITBOM ICHYE I1HIIMA MIKIraly3eBHil
THCTUTYT, SIKUH Mepeaodavyac MOXIMBY Y9acTh Y CyJIOBOMY IPOIIEC] OpraHiB Ta 0Ci0, SKUM
3a 3aKOHOM HaJIaHO MPaBO 3BEPTATHCH JI0 Cyy B iHTEpecax 1HIIHUX 0cio.

VY BuNagkax, BCTAHOBJIEHUX 3aKOHOM, OpPraHd [I€pP>KaBHOI BIAJM, OpraHU
MICIIEBOTO CAaMOBPSTyBaHHs, (Gi3UUHI Ta FOPUIUIHI OCOOM MOKYTh 3BEPTATHCS JI0 CYaY 13
3asiBaMU PO 3aXUCT NpaB, cBOOOA Ta I1HTEpeciB I1HMMX o0cid abo Jep)KaBHUX UM
CYCIUJIBHUX IHTEpEeCiB Ta OpaTh ydacTh y HUX crnpaBax. [Ipu npomy opranu naep>kaBHOi
BJIQ/IM, OPTaHW MICIIEBOTO CAMOBPSIyBaHHS TOBHHHI HagaTH CyAy JOKYMEHTH, IO
HIATBEPKYIOTh HAABHICTh Mepen0adyeHnX 3aKOHOM MIJACTaB ISl 3BEPHEHHS 10 CYAY B
1HTEepecax HIIMX 0cio.

Jlo mux opraHiB Ta 0ci® HAJIeKATh:

— ynoBHOBakeHUM BepxoBHoi Pagu Ykpainu 3 npas JrOQUHY;

— IIPOKYPOD;

— OpraHu JAEep>KaBHO1 BJIAJIN;

— OpraHu MiCIIEBOTO CaMOBPSTyBaHHS;

— ¢i3uuHi Ta ropugudHi ocodu [138].

MerToro X ydacTi y HIMBUTBHOMY MPOIIEC] € 3aXUCT MpaB, CBOOOI Ta IHTEPECIB 1HIIOT
ocobu, 3 KOO Liel opraH 4u oco0a He nepedyBatoTh y BIIHOCHHAX MPECTaBHUIITBA.

Ha mpaxTuili ckiiagHo po3MeKOBYBaTH JaHWX OCI0 Ta 3aKOHHUX TPECTABHUKIB,
OCKUIbKM MIJCTaBH iX y4acTl y CHpaBl B IHTEpecax 1HIIOI 0COOM TaKOX 3aKPILIIOETHCS
0e3rnocepeIHO 3aKOHOM.

[Toromxyemoch 13 1ymMKor0 3amMKkoBOi Jl. 1040 BUOKPEMJIEHHSI HAaCTYIHUX O3HAK
y4acTi OpraHiB Ta 0Ci0, IKMM 3a 3aKOHOM HaJIaHO MPaBo 3BEpPTATHUCS J0 CYAY B IHTEpecax
1HIIUX 0Ci0:

1) xono ocib, B iHTepecax SKUX IMOJAHO I030B, KUIBKICHO 1 MEPCOHAIBHO
BU3HAYUTU HEMOXKIIMBO, MIPH I[bOMY WMOBIPHO, 1110 BOHO € IIUPOKUM, TOOTO HEMOMKJIMBO

BCTAHOBUTH BCIX ITO3MBAYiB;
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2) yci ocobu, B iHTepecax SKHX MOJAaHO TMO30B, HAMUICHI 3arajJbHUM (€IUHUM),
OJHOTHUITHUM, aJie He MePCOH1(IKOBAHUM THTEPECOM;

3) mpeaMmer 1 mijicTaBa MO30BY OJHAKOBI AJIsl BCIX KMOBIPHUX ITO3MBAYIB;

4) BUMOTa 00 3aXUCTY iX MpaB, CBOOOI Ta IHTEPECIB CIIPSIMOBYETHCSI O OJHOTO
TOTO K CaMOTO BiJIMOBi1aua, SKUH € KOHKPETHO 1HIUBIAyalli30BaHUM CYO’ EKTOM;

5) mpaBa, cBOOOM Ta THTEPECH 3a3HAYEHOTO KOJIa OCI0 MaloTh OyTH 3aXUIICHI
OJHUM crocoooM [53].

[TpormonyeMo po3riisiiatd 0ci0, SKUM 3a 3aKOHOM HaJaHO MPABO 3BEPTATHCS [0
Cyly B iHTepecax IHIMX OcCi0 Ak creuuiyHUid BUJ TPEACTABHUIITBA 32 3aKOHOM,
OCKUTbKM  (PyHKIIII, OOCSAT TIOBHOBaXXEHb TakKuX O0Ci0 BUIISAAE 1IEHTUYHUM
MIPEICTaBHUIIBKOMY.

3a TakuX OOCTaBWH TPOIMOHYEMO PO3TISAIATH TPOIECyabHE MPEACTABHUIITBO
HACTYTTHUM YHUHOM.

[IporniecyasibHe MpeICTaBHUIITBO MOAISETHCS HA:

1. [IPEACTaBHULITBO 32 JIOTOBOPOM:
o aJBOKAaTCHKE IIPEICTABHULITBO;
o IpPEJCTaBHULITBO IOPUIMYHOI OCOOM TOCAZOBUMU 0COOAMM  Takoi

IOpUIMYHOT 0CO0U (CaMOMPECTaBHUIITBO).

2. [IPEACTaBHULITBO 33 3aKOHOM:

. 3aKOHHI IPEJCTaBHUKHU — OCOOH, 5Kl y 3B’A3KY 13 CIMEIHOIO CITOP1THEHICTIO
(OaTpku, ycHHOBIIOBadl) ab0 TNOKIAJEHUMHU JAEPKABOK COLIATBHUMU (YHKUIIMH
(omikyHH, MIKIYBaJbHUKH) 3A1MCHIOIOTH MPEACTAaBHUIITBO IHTEPECIB AOBIPUTENS, SIKUN
HE BOJIOJIIE IMOBHOIO A1€3JaTHICTIO;

o Oco0u, SKUM 3aKOHOM HaJaHe MPaBO Ha 3BEPHEHHS B IHTEpECcax HIINX 0Ci0
a0o JepKaBu:

- Jlep>xaBH1 1MocazoBl 0coOU, YITOBHOBa)KCH1 Ha 31MCHEHHS MPEICTaBHUIITBA
3a mocajior (MPoKypop, YoBHOBakeHU BepxoBHoi Paau Ykpainu 3 mpaB a0 1uHM);

- HenepxaBHi ocoOu, siKi 3M1MCHIOIOTH MPEICTABHUIITBO IOPUIUYHUX OCIO Y
3B’SI3Ky 13 OTPHMMAHHSM CHEI[IaTbHOTO CTAaTycy (PO3MOPSAHUK MaiHa, YIPaBUTENb

aKTUBIB, JIKBIATOPHU (TOJIOBU JIIKBIIALIITHUX KOMICI));
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- rpOMaJIChKiI Opranizamii cnoxxuBadiB (00'€qHaHL CIIOXKUBAYIB), SKAM
BIANOBiHO monoxeHb 3Y “IIpo 3axucT mpaB CIOXKKMBAa4yiB” HAJAaHO MPABO MOAABATH
MO30BU B IHTEPECAaX HEBU3HAYEHOTO KOJa CTIO’KUBAYIB.

Jlng  okpecieHHs cnenu@iKd TMPEJCTaBHUIITBA 32 3aKOHOM IPOIOHYETHCA
3YNUHUTUCH HA JOCITIPKCHHI OKPEeMHX, HAUOUTBII MOMMPEHUX JEPKaBHUX MOCATOBHUX
0ci0, YIIOBHOB)XXCHUX Ha 3/1MCHEHHS MPEICTaBHUIITBA 32 MOCAJI00, TAKUX K MPOKYPOP
Ta YTIOBHOBa)K€HA 0c00a 3 MpaB JIOAUHH.

1. ITpokypop:

3okpema, 4. 2 ct. 23 3akony «lIpo npokypatypy» Bix 14.10.2014 Nel697 (mami —
3V «lIpo mpokypaTypy») BHU3HAYEHO KOJIO TPOMAJSIH, SIKHX MOXE TMPEJCTaBISATH B
CYJIOBOMY IMpOIIECI MPOKYpPOp, a caMe: HEMOBHOJITHI, HEMII€3AaTHI YU 3 OOMEKEHOIO
Jie3naTHICTIO ocoOu. KpiM Toro, mpokypop TakoX 3IHCHIOE TPEICTaBHUIITBO B CY/I1
3aKOHHHUX IHTEpECiB Jep)KaBU y pa3l MOPYIICHHS a00 3arpo3W MOPYIIEHHS 1HTEPECiB
JIEpKaBH, SKIIO 3aXUCT IUX IHTEPECIB HE 3A1MCHIOE a00 HEHAJICKHUM YMHOM 3J11MCHIOE
Opras JIep>KaBHOI BJIaIM, OpraH MICIIEBOTO CAMOBPSIyBaHHS UM 1HIIUHN Cy0’ €KT BIIaJHUX
MOBHOBAXEHb, 10 KOMIETEHLI SKOT0 BiJIHECEH] BIAMOBIHI MOBHOBAXEHHS, a TAKOX Y
pasi BiICYTHOCT1 Takoro oprany. OfHak, mpaBo Ha IPEICTaBHULITBO MIPOKYPOP OTPUMYE
JMIIE B TOMY pasi, SKIIO 3aKOHH1 OPraHd YM MPEJACTABHUKU 3/11MCHIOIOTh HEHAICKHUMA
3aXMCT Y B3arali He 31HCHIOIOTH 3aXHUCT IIpaB Ta CBOOOI 3a3HadyeHux ocio [110].

BinmosigHo 1o dwactur 3-5 crarri 53 KAC Vkpainu BCTaHOBJIEHO, IO Yy
BHU3HAYCHUX 3aKOHOM BUIMAJIKaX MPOKYPOP 3BEPTAETHCS O CYAYy 3 MO30BHOIO 3asBOIO,
Oepe y4JacTh y O3Sl ClpaB 3a MOro MO30BaMHU, BCTYMNAE 3a CBOEK) IHIIIATHUBOIO Y
CIpaBy, MPOBAPKEHHS y KM BIIKPUTO 3a MO30BOM IHIIOT 0COOH, IO TIOYATKY PO3IIISI LY
CTpaBy IO CYTI, MOJA€ ameNAlidHy, KacaliiiHy CKapry, 3asBy IpO MEPEerii CyI0BOTO
pIlICHHS 32 HOBOBUSBIEHMMHU a00 BUKIIOUHUMH oOcTaBuHamu. [Ipokypop, skuii
3BEPTAEThCSA JI0 CyAy B IHTEpecax JepKaBW, B IIO30BHIM YW IHININA 3asBi, cKap3i
OOTpYHTOBYE, B UOMY TOJIATA€ MOPYUICHHS IHTEPECIB AeP:KaBU, HEOOXIIHICTD iX 3aXUCTY,
BU3HAYCHI 3aKOHOM TIiJCTaBU I 3BEPHEHHS 0 CyAy MPOKYypopa, a TaKOX 3a3Hayae
OpraH, YyINOBHOBKEHUU JEpkKaBOI 3IIMCHIOBATH BIAMOBIMHI (YHKIT Yy CIIpPHUX

HpaBOBiI[HOCI/IHaX. HeBukonanus OUX BUMOI' Ma€ HaCJ'IiI[KOM 34CTOCYBAHHS I1OJIOKCHD,
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BU3HaUYCHUX cTarTero 169 mporo Komekcy. ¥ pasi BIAKPUTTS MPOBAIKEHHS 33 TO30BHOIO
3asiBOYO, TIOJIAHOIO MTPOKYPOPOM B IHTEpECax Jep>KaBH B 0CO01 OpTraHy, yIIOBHOBAKEHOTO
3aiiicHIOBaTH (QYHKIT JAepXaBM y CHIPHUX NPaBOBIJHOCHMHAX, 3a3HAUYCHUN Opraf
Ha0yBae cTaTyCcy mo3uBayda. Y pasi BIICYTHOCTI TAKOT'0 OpraHy abo BiJICYTHOCTI Y HbOTO
MOBHOBAXKEHB II0JI0 3BEPHEHHS JI0 CYJly MPOKYpPOP 3a3HAYa€E Mo 1€ B TO30BHIM 3asBi 1 B
TaKoOMy pa3l NpoKypop HaOyBae cTaTycy no3uBaua [58, ct. 8-14].

[Tpokypop, KUl 3BEPTAETHCA 10 aAMIHICTPATUBHOIO CYyly B IHTEpECcax AEp:KaBH,
B MO30BHI1H 3as1B1 (110/1aHH1) CAMOCTIHHO BU3HAYA€E, B YOMY MOJISATAE MOPYIICHHS IHTEPECIB
JepKaBH, Ta OOIPYHTOBYE HEOOXITHICTh iX 3aXHCTy, a TaKOX 3a3Hayae Opras,
VIOBHOBOKEHUM  JI€P)KAaBOKO  3MIMCHIOBATH  BIANOBIAHI  (QYHKIII Yy  CHIPHHUX
paBOBITHOCKMHAX. Y pasl BIACYTHOCTI Takoro opraHy abo BIJCYTHOCTI y HBOTO
MOBHOBAXXEHb 111010 3BEPHEHHS JI0 aIMIHICTPATUBHOTO Cyly IPOKYPOP 3a3HAUaAE TPO 11e
B [M030BHIH 3as1B1 1 B TAKOMY pa3i IpOKypop HaOyBae cTaTycy mo3uBava.

[Tpu upomy, y pimenHi Big 8 kBiTHI 1999 poky N 3-pn/99 Koncruryuiiiauit Cyn
VYkpainu, 30kpema, 3a3HauuB, IO 13 BpaxyBaHHSM TOTO, IO «IHTEPECH JEPIKABH» €
OI[IHOYHUM TIOHATTSAM, TPOKYpPOp Yy KOXKHOMY KOHKPETHOMY BHUMAAKY CaMOCTIIHO
BU3HAYa€ 3 MOCWJIAHHAM Ha 3aKOHOJIaBCTBO, HA MIJCTaBl KOO MOJAE€THCS 11030B, B HOMY
came BiIOyJIOCS 4M MOXKE BIIOYTHUCS MOPYIIECHHS MaTepiaJbHUX a00 IHIIUX IHTEpPECiB
Jiep>KaBu, OOTPYHTOBYE Yy MO30BHIHM 3asB1 HEOOXIAHICTH X 3axucty. [Ipu nboMy iHTEpECH
JIep’KaBU MOXKYTh 301raTucs MOBHICTIO, YACTKOBO a00 He 30iraTucs 30BCIM 3 iHTEpecaMu
nepxkaBHUx oprasis [108].

[Ipokypop, £KUI 3BEpTaeTbCAd A0 AIMIHICTPATUBHOLO CYAy 3 METOIO
IPEJCTaBHUIITBA 1HTEPECIB TpoMajasiHuHA a0o0 Jep)KaBH B aIMIHICTPATUBHOMY CY/Ii
(He3anexxHo Bia Gopmu, B SKii 3M1MCHIOETHCS TIPEICTABHUIITBO), IOBUHEH OOTPYHTYBATH
HAsSBHICTh MIACTaB JUIsl 3A1MCHEHHSI TAKOTO MPEJCTABHUIITBA, Mepe10ayeHuX YacTUHAMU
npyroto abo Tpetboro ctarti 23 3V «Ilpo mpokyparypy» [110].

3aKOH TaK0 BCTAHOBIIOE OOMEKEHHS Ha 3aXUCT MPOKYPOPOM IHTEPECIB JAepKaBU
y Ccyal B OKpeMux Kareropiii cmpas. He pgomyckaeTbcs 3A1MCHEHHS MPOKYpOPOM
IPEJCTaBHUIITBA B CY/II IHTEPECIB JIepKaBU B 0CO01 JEp)KaBHUX KOMIIaHIM, a TaKOX Y

MPABOBIAHOCHHAX, MOB’S3aHUX 13 BUOOPYHM IPOIIECOM, MPOBEACHHAM PEPEPECHIYMIB,
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nisutbHICTIO BepxoBHoi Pamu  VYkpainm, Ilpesunmenta VYkpainu, CTBOpEHHSIM Ta
TISUTBHICTIO MeJlia, a TaKOXK MOJITUYHUX MapTii, peNiriiHuX opraHizallii, opraHizaiii,
0 3A1MCHIOITHL MpodeciiiHe caMOBpsyBaHHS, Ta IHIIMX TPOMAACHKHX OO0’ €IHAHb.
[IpencraBHULITBO B Cyni iHTEpeciB nepkaBu B ocobi Kabinery MiHicTpiB Ykpainu Ta
Harmionanpaoro ©Oanky VYkpaiam Moke 3aiiicHIOBaTUCA mpokypopoM  Odicy
['enepanpHOrO0 MpOKypopa abo 00JacHOT MPOKYpaTypH BHKIIOYHO 3a MHUCHMOBOIO
BKa31BKOIO YW Haka3oM ['eHepanbHOro MpoKypopa abo HOro Mepiioro 3acTylHHKA YU
3aCTYITHUKA BIJIMTOBITHO 10 KOMIETEHITI.

OTxe, M1 pearyBaHHs B TIOPSAAKY MPEACTABHUIITBA TPOKYPOPY HEOOXiTHO MaTh
HACTYIHI MiICTaBU:

— TO-TIepIlie, HASBHICTh (PAKTy MOPYUICHHS 3aKOHHUX 1IHTEPECIB JACPIKABU;

— MO-ApyTre, 3aXUCT IHTEpPEeCIB JAEep>KaBU HE 3IIMCHIOE ab0 HEHAJIEKHO 3A1MCHIOE
BIJIMOBIIHMIM OpraH JepKaBHOI BIagud YW CYyO €KT BJIAJHUX IIOBHOBa)X€Hb a00 BIH
B1JICYTHII;

— TIO-TPETE, TIEPEe]T 3BEPHEHHSM JI0 CY/Ty IPOKYPOP 3000B’I3aHUH TTOBIIOMUTH PO
1€ BIJTOBIAHHM CYO’ €KT BJIAJHUX MIOBHOBAXKEHbB, SIKU MA€ MPABO OCKAPKUTH HASIBHICTh
MiACTaB JJIs IPEICTaBHUIITBA a00 HA/IaTH 3ro1y Ha IIE;

— TO-4eTBepTe, MIATBEPKEHHS CyIOM MiICTaB JIJis IpeAcTaBHUITBA [84, c. 618].

[Ipokypop MOke BCTYIUTH y CIpaBy Ha OyAb-sKiid cTaili Mpouecy, SKIIO bOTO
BHUMAarae 3aXucT KOHCTUTYLIHHUX MTpaB IPOMAJIsH Ta IHTEpECiB Iep:KaBH, MA€ PIBHI IpaBa 3
IHIIMMU yYaCHUKaMH cyjaoBoro 3acimanHs. UsanikiH C.A. MTIAKPECTIOE OIIHOYHUN
XapakTep MOHATTS «IHTEPEC AeprKaBU», a TOMY Ha MPOKYpOpa Y KOKHOMY KOHKPETHOMY
BUIIAJIKy TOKJIATAETHCA 000B’SI30K CaMOCTIHHO OOTPYHTOBYTH B 3asiB1 HEOOXIJIHICTH iX
3axucTty [149].

[TprxoarMo 10 BUCHOBKIB, IO MPOKYPOP B aIMIHICTPATUBHOMY CYJJOUYMHCTBI Ma€
0COOJIMBHI TPaBOBUM CTATyC YYacCHHKA CYJOBOTO IPOIIECY, SIKUH XapaKTEPHU3YEThCS 3
OJIHIET CTOPOHHU MOKJIAJaHHSIM Ha HbOro (YHKLII MPEJCTAaBHULTBA MOPYIIEHUX IPaB,
cBOOOJT UM 1HTEpeciB OCI0 TEBHMX KaTeropii Ta Jep)kaBW 3arajoM, a 3 IHIIOI -
3aCTOCYBaHHS JO MWOT0 TPEACTABHUIBKUX (YHKIIA MIJBUIICHOTO CTaHAAPTY

JOKa3yBaHHS.
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OpHak, Ha Hally OYMKY iCHye mpoOsieMa JAOTPUMaHHS MPOLECyalbHUX CTPOKIB
3aKOHHUM TPEJCTaBHUKOM IIiJi Yac 3BEPHEHHS 13 BIAMOBITHUMH TMO30BaMHu. Tak, 3a
3arajbHUM MPaBUJIOM, AJisi NPEJCTAaBHUKA MJIIOTH Ti caMi 4acoBl OOMEXKEHHs LI0JI0
BYMHEHHS MPOIECyalbHUX JIIH (HaMpUKIIaJ, TMOJaHHS TO30BY), 110 i 10 0COOH, SIKY BiH
(mpencraBuuk) npenacrasisie. Crenudika TPOKypOPCHKOro MPEACTaBHUIITBA IMONATAE B
TOMY, III0 IPOKYPOP MOMEPETHBO 3BEPTAETHCS 10 IEP’KABHOTO OpraHy, yIIOBHOBAKEHOTO
3MiACHIOBAaTH (QYHKIT JEp>KaBU y CHIPHUX MPaBOBITHOCHHAX, 13 MOBIIOMJICHHSM TPO
MallOyTHE 3BEpHEHHS MPOKypopa A0 Cydy, BHUTpeOyBaHHS HHUM JIOKYMEHTIB JIs
MIATBEP/UKEHHST MIACTaB MpEICTaBHUIITBA B cyAl Tomo. OpHak, Jyisi 3BEpHEHHS 0
aJIMIHICTPAaTUBHOTO  Cyany cyO'ekTa BIaAHUX TMOBHOBAXKEHb  BCTAHOBIIOETHCS
TPUMICSYHHIN CTPOK, SIKHH, SKIIO HE BCTAHOBJICHO IHINE, OOYUCIIOETHCS 3 JHSA
BUHUKHEHHS TIACTaB, IO /JalOTh CYO'€KTy BIAJHUX MOBHOB)KEHb IMPaBO HAa
NOpEeI'sIBJICHHA BU3HAYEHMX 3aKOHOM BHUMOr. OTXKe, CTpOK Ha 3BEpPHEHHS 10 Cyly 3a
3aXMCTOM IpaBa MOYMHAE BIAJIK 3 MOMEHTY, KOJIM JEp)KaBHHUW OpraH MAi3HaBcs abo
MOBUHEH OYB J[I3HATHUCS MPO MOPYILIEHHS CBOIX MPaB.

Cnin 3BepHyTtn yBary, mo KAC VYkpaiHum MICTUTH JOCUTH JI€BHM 3amOO01KHHK
MPOTH TMOJIaHHS HEOOIPYHTOBAHUX MO30BIB (3asB) B MPOKYpOpa, a caMe nepeadayeHo
TaKy NIACTaBy Ui TOBEPHEHHS MO30BY SIK BIJACYTHICTh MIJICTAB JUIsl 3BEPHEHHS
MPOKypopa 10 Cyay B IHTEpecax Jep:kaBu abo sl 3BEpHEHHS 70 CyAy OCOOH, fKiif
3aKOHOM HaJaHO MPaBO 3BEPTATHUCS JI0 CYAy B iHTepecax 1HIoi ocoOu (IIyHKT 7 yacTunu
yeTBepToi cTtarti 169 KAC VYkpainu). KpiM Toro, cya Mae MOXIUBICTh MOCTAaHOBUTHU
OKpeMy YXBajlly y BHUMAJKY 3JIOBXXHMBAHHS HpOIECyaIbHUMHU IpaBaMH, IMOPYIICHHS
nporecyaibHIX 000B’sI3KiB, HEHAIEKHOTO BUKOHAHHS MpogdeciitHuX 000B’ I3KIB (B TOMY
YUCIl SKIIO MiANKMCaHA aJBOKATOM YM MPOKYpPOPOM IO30BHA 3asBa MICTUTH CYTTEBI
HEJI0JIKK1) a00 1HIIOr0 MOPYIIEHHS 3aKOHOJABCTBA aJBOKATOM abo mpokypopom. Taka
OKpeMa yxBaJja 100 MPOKypopa ado aJiBOKAaTa HAJICUIAETbCA OPTraHy, 0 NOBHOBAKEHb
SKOTO HAJCKUTh MPUTATHEHHS 0 JUCIUIUIIHAPHOI BiANOBINAaIBHOCTI MPOKypopa abo
anBokata BiamoBinHO (dactuHa 3 crarTi 249 KAC VYkpainm). [lepenbadueHHst pusukiB

OUCHMIUIIHAPHOT ~ BIAMOBIAANBHOCTI MHPOKYpPOpIB, HA HAlly JIyMKY, JOJAaTKOBO
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MPU3BOAUTH J0 PETEIHHOI MIATOTOBKH MPOIIECYaTbHUX JOKYMEHTIB OCTAHHIMH Ta CIIYTY€
CBOEPITHUM (UTHTPOM BiJl BOYCBUAL HEOOTPYHTOBAHUX TI030BIB;

2. VYnoBHoBaxkeHuid BepxoBHoi Paam VYkpainu 3 mpasB mgroauHd (mami -
oMOyIcMeH, Y TOBHOBa)KCHHM 3 TIPaB JIFOINHHU )

Sk 3a3HaueHo B cT. 2 3akoHy Ykpainu «IIpo YnoBHoBaxkenoro BepxoBHoi Panu
VYkpaian 3 mpaB moauHn» [112], ropucaukiis YIOBHOBOXXEHOTO ITOIIUPIOETHCS Ha
BITHOCWHH, 1110 BUHHUKAIOTH 3a peaiizallii nmpaB i cBOOO I JIOAWHU W TpOMaJsiHUHA MIXK
TPOMAISTHUHOM YKpaiHu, HE3QJICKHO B MICI Horo mepeOyBaHHS, 1HO3EMIIEM YU
0co0o010 0e3 TpoMajsHCTBa, sIKI MepedyBaroTh Ha TepUTOPil YKpaiHM, Ta OpraHaMmu
JepKaBHOI BJIaaW, OpraHaMH MICIIEBOTO CaMOBPSIyBaHHA Ta iX TOCaJOBUMHU M
CITyKOOBUMHU 0COOAMU.

3 METOI 3axUCTy MpaB 1 CBOOOJX JIOAWMHM 1 TPOMAJSHUHA Yy BUMAJIKaX,
BCTAaHOBJICHMX 3aKOHOM, YTOBHOBaxeHHW BepxoBHoi Panm Ykpainu 3 mpaB mr0auHH
MO3K€e 0cOOMCTO 200 Uepe3 CBOTo MpeCTaBHUKA 3BEPTATUCS /10 aIMIHICTPATUBHOTO CY 1y 3
M030BOM, OpaTH ydacTh y PO3TJIIS/L CIIpaB 3a HOTO MO30BOM (3asBOI0), a TAKOXK Ha Oy/Ib-
AKIM CTajll po3rIAly BCTyHaTH y CIpaBy, NPOBAIKEHHS B SKIA BIIKPUTO 3a IMO30BaMU
(3asBamMu) 1HIIUX OCI0, MOAABATH anelsIiiHy, KacalliiHy cKapry, 3asBy Mpo Heperis
CYZIOBOTO PIIIICHHS 32 HOBOBUSBJICHUMH a00 BUKIIFOYHHMH OOCTaBHHAMH, Y TOMY YHCII
y CIIpaBi, MPOBAKEHHS B AKIH BIJKPUTO 3a MO30BOM (3a8BOI0) 1HILIOT OCOOH.

BignosigHo no nmyHkty 10 crarti 13 3akony Ykpainu «IIpo YmoBHOBaxkeHOTO
BepxoBHoi Pagu Ykpainu 3 npaB Jr0AMHA» Y IOBHOBAXECHUH 3 MPAB JIFOJUHU MA€ IIPABO
3BEPTATUCh JO CyAy IPO 3axUCT IpaB 1 cBoOOA oci0, ski uepe3 (i3UUHUNA CTaH,
HEJOCATHEHHSI TIOBHOJITTS, MOXWIHI BIK, HEI1€31aTHICTh a00 OOMEXEeHY II€3JaTHICTh
HECITPOMOYKH1 CaMOCTIMHO 3aXUCTHTH CBOI MpaBa 1 cBOOOAM; OpaTu y4acTh y CyJI0BOMY
pO3TIISAAl CHpaB, MPOBAKEHHS B SKUX BIJKPUTO 3a MOTrO IMO30BaMU (3asBaMu,
KJIOTIOTAaHHAMH (TIOJIAaHHSMHM), BCTYNaTH y CIIPaBH, TMPOBAKCHHS B SKUX BIIKPUTO 3a
CYZIOBOTO PO3IJISITY; 1HII[IFOBATH HE3AJIEKHO Bl MOTO y4acTi y CyJIOBOMY MPOBAKEHHI

neperssij CyJOBUX PIlICHb.
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UnHHE 3aKOHOJABCTBO HE BH3HAUYAE MEPETIK JOKYMEHTIB Ha MIATBEPKCHHS
HECTIPOMOKHOCTI 0COOM CaMOCTIHHO 3aXMCTHTH CBOI MpaBa il CBOOOAM, OJJHAK 3 OTJISAY
Ha 3MicT nojoxeHsb cT. 13 3V «IIpo YnosHoBaxkeHoro BepxoBHoi Paau Ykpainu 3 npas
JIOJUHUY» 111 JOKYMEHTH MAalOTh MIATBEPIKYBAaTH HEJOCSITHEHHS HEK IOBHOJITTS,
MOXUJIUH BiK 0cobm, Pi3udyHMil cTaH ocoOu, HeAlE3aTHICTh 00 OOMEXEHY JI€3MaTHICTD,
AK1 TEePelIKOKAlTh CAMOCTIMHOMY 3axucTy ocobu B cyal. Ilicms oTpumanHs W
JOCIIJKEHHS HaJlaHUX 3aBHUKOM JIOKYMEHTIB Y HOBHOBaXCHUM NPUIMA€EThCS PILICHHS
10J10 MOXJIMBOTO 3BEPHEHHS JI0 CYAy B iHTepecax 3asaBHuKa [112, ct. 13].

IIpu upomy, YnoBHoBaxkxeHUM BepxoBHoi Panu Ykpainu 3 npas JIFOAUHU [IOBUHEH
OOTpYHTYBAaTH aAMIHICTPATUBHOMY Cyly HEMOXKJIMBICTh 0COOU CaMOCTIITHO 3/1IICHIOBATH
3axHCT cBOiX 1HTepeciB. HeBukoHanns YmnoBHoBaxkeHUM BepxoBuoi Pamu Ykpainu 3
IpaB JIIOAUHU BUMOT IIOJO0 HAJAHHS 3a3HAYEHOro OOIPYHTYBAaHHS Ma€ HACIIIKOM
3aCTOCYBaHHS IIOJIOKEHb, BH3Ha4YeHUX cTaTTero 169 1mporo Kopaekcy (3anuimieHHs 0e3
pPYXy Ta OBEPHEHHS NO30BHOI 3as1BH) [58].

AHaNi3ylouu MUTaHHS peanizalli npeAcTaBHUIBKUX (PYHKIIIH YTTOBHOBaXXEHOTO 3
IpaB JIOJUHU Ha MPAKTHIIL, IPUXOJUMO JI0 BUCHOBKIB, 1110 YNHHE 3aKOHOJABCTBO Ma€
NIEBHI MPOTaJMHU, [K1 3aBaXAIOTh B IIOBHIM Mip1 peaii30ByBaTH CBOI MpaBa Ha MOJAaHHS
M030BY B IHTEpECcaxX HEBU3HAUCHOTO KoJia 0C10, sIK1 3a3HAI0Th JUCKPUMIHAILII.

Tak, Hampukian, y NpoBa/pKeHH] aMIHICTPAaTUBHUX CY/iB iepeOyBana crpasa No
640/4083/21, B pe3ynbTati po3risiay SIKOT Cyy MPUHIILIN JO BUCHOBKY PO HEMOBHOTY
nepesiky MiACTaB Jyuisl 3BEpHEHHS YTNoBHOBaxeHoro BepxoBHoi Pagu Ykpainu 3 mpas
JIFOJJUHU JI0 CYA, U0 YHEMOXJIMBHIIO PO3IJISLA [T030BY, ITOJAHOI0 Y TOBHOBAXXEHHUM 3 IIPaB
JIOAWHU, B TOPSAKY aIMIHICTPaTUBHOTO cymouumHcTBa. @alyna cmpaBu mepeabadana
HACTYTIHE.

VY xBitHi 2021 poky YnoBHoBaxkenuii BepxoBHoi Panu Ykpainu 3 mpaB jroauHu
3BEPHYBCS J0 CyAy 3 QJAMIHICTpAaTUBHUM ITI030BOM J0 MiHICTEpCTBA IOCTUIIIT YKpaiHU
(mami Takox - MiH'focT, MiHICTEpCTBO), B SKOMY TIPOCHB:

- BU3HATH NPOTUIIPABHUM Ta HEYMHHUM Haka3 MiH'tocty Big 06 tpaBHs 2020 poky
N 1587/5 (i3 3miHaMu, BHECEHUMH 3TiHO 3 HakazaMu MinictepcTBa Bin 20 murmas 2010

poky N 2465/5 ta Big 27 nunns 2020 poky N 2556/5), sikuit 3apeectpoBaHo B MiH'tOCTI
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06 tpaBHsa 2020 poky 3a No 405/34688 «lIpo 3atBepmxkenus Ilopsaky mpoBeaeHHS
eKCIEPUMEHTAIBHOTO TMPOEKTY IIOAO0 IUIATHOI TMOCIYTW 3 HaJaHHS TMOMIMIICHUX
noOyTOBUX yYMOB Ta XapuyBaHHs oco0am, y3iTUM MiJ BapTy, B CIITUUX 130JATOpaX
JlepxaBHOT KpUMIHATBHO-BUKOHABYOI CITY>KOM YKpaTHI»;

- BU3HATHU MPOTHUIPABHUM Ta HEUYMHHUM Haka3 MinictepcrBa Bin 20 nunusa 2020
poky N 2465/5 «Ilpo BHecenHs 3MiH A0 [lopsiaky mpoBefeHHS €KCIEPUMEHTaIbHOTO
NPOEKTy MIOJ0 IUIATHOI TOCAYTd 3 HaJaHHS TMOJIMIIEHHX NOOyTOBUX YyMOB Ta
XapuyyBaHHsS 0co0aM, y34TUM MiJ1 BapTy, B CIAIUMX 130JsTOpax JlepxkaBHOi KpUMIHAIBHO-
BUKOHABUO1 CIy)k0u YKpaiHuy», akuil 3apeecTpoBaHo B MiHiCTepCTBI I0cTUIlll YKpaiHu
21 aunns 2020 poky 3a Ne 680/34963;

- BU3HATH MIPOTUIIPABHUM Ta HEUMHHUM Haka3 MiHicTepCTBa FOCTHINIT Y KpaiHU Bij
27 mumusa 2020 poxy Ne 2556/5 «Ilpo BHecennst 3minu a0 l[lopsaxky mpoBeneHHs
eKCIEPUMEHTABHOTO TMPOEKTY MO0 IUIATHOI MOCIYyTH 3 HaJaHHS MOJIMIICHUX
noOyTOBUX YMOB Ta XapdyBaHHS oco0aM, y3ITHM IIiJl BapTy, B CIIIUUX 130J9TOpax
Jlep>kaBHOT KpHUMIHAJIbHO-BUKOHABUOi CIYy>KOM VYKpaiHW», SKAW 3apeecTpoBaHO B
Minictepcersi toctuuii Ykpainu 29 munuas 2020 poky 3a Ne 718/35001;

- 3000B'13aTi MiH'IOCT BUKJITIOUUTH 3 €JUHOTO I€PKABHOTO PEECTPY HOPMATUBHO -
MpaBOBUX akTiB Ykpainu Haka3 MinictepctBa Big 06 tpaBus 2020 poxy Ne 1587/5 (i3
3MiHaMU, BHECEHUMH 3T1HO 3 HakazamMu Min'tocty Bi 20 nmunas 2020 poky Ne 2465/5 ta
Bix 27 muras 2020 poky Ne 2556/5), sikuit 3apeectpoBano B Minictepctsi 06 TpaBHs 2020

poky 3a No 405/34688 «lIpo 3arBepmxkenHs Ilopsaky mnpoBeacHHS
eKCIEPUMEHTAFHOTO TPOEKTY IOAO IUIATHOI TOCIYTW 3 HaJaHHS MONIMIICHUX
noOyTOBUX YMOB Ta XapuyyBaHHs o0co0aMm, y3sTUM IiJ BapTy, B CIIIUUX 130JsITOpax
JlepkaBHOT KpUMIHAJIBLHO-BUKOHABYOI CITY>KOU YKpaiHUY.

B MoTuBYBaHHS TI030BY MO3MBa4 CTBEP/KYBaB, 1[0 HUM Ha mijcTtaBi crarti 101
Konctutynii Ykpainu, crarti 1 3akony Ykpainu «lIpo YnoBHoBaxenoro BepxoBHoi
Panu Ykpainu 3 npas moauau» Big 23 rpyans 1997 poky Ne 776/97-BP B penakiii,
YUHHIN HA MOMEHT BUHUKHEHHS CHIpHHUX MpaBoBigHOCHUH (maii - 3akoH Ne 776/97-BP)
3MIACHIOETHCS MApPIAMEHTCHbKUN KOHTPOJIb 3a AOJAEP’KAHHSAM KOHCTUTYLIMHHMX TpaB 1

CBOOO/I JIFOJAMHY 1 TPOMAJTHUHA. 3T1HO 3 MyHKTOM 6 YaCTUHM NepInoi cTaTTi 3 3aKoHY
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Ne 776/97-BP meToro mapiaMeHTChKOT'0 KOHTPOJIIO, SIKHH 3IIMCHIOE Y IOBHOBAXCHUH, €
3armoOiranHs OyIp-9KkuM (hopMaMm TUCKPUMIHAIII 00 peatizarlii JII0IMHOIO CBOIX MPaB i
cBoOoxa. BinmoBigHo g0 a63amy 2 wactuH nepmoi crarti 10 3akony Ykpainu «IlIpo
3acanu 3anobiraHHs Ta TpoTUAli auckpumiHaiii B Ykpaini» [105] YnoBHOBakeHMit
BepxoBHoi Pagm Ykpainu 3 mpaB JIOAMHU y paMKax 31HMCHEHHS MapiJaMEeHTCHKOTO
KOHTPOJIIO 32 JIOJEPKaHHAM KOHCTUTYI[IHHUX TpaB 1 ¢BOOO JIOJUHUA Ta TPOMaJsTHUHA
Ta 3aXMCTOM IPaB KOXKHOTO Ha TepUTOpii YKpaiHH 1 B Mexkax ii IOpUCIUKIIIT 3anm00irae
Oyab-sKkuM (hopMaM TUCKpUMIHAII Ta 3[IHCHIOE 3aX0TH 010 MTPOTU/IIT TUCKPUMIHAIIIT, a
camMe 3BEpTaeThCsl JO Cydy 13 3asdBaMU MpPO JTUCKPUMIHAIID 3 METOK 3aXHCTY
CYCIUJIBHUX 1HTEPECIB Ta OCOOMCTO abo0 uepe3 CBOro IMpeACTaBHUKA Oepe ydacThb y
CYZOBOMY TPOLIEC] y BUIMAJKAX Ta MOPSAKY, BCTAHOBICHUX 3aKOHOM.

Takum unHOM, BBakatoun HOpMHU [lopsiiKy MpPOBEACHHS E€KCHEPUMEHTAIBLHOTO
OPOEKTy INOAO TUIATHOI TOCIYTHM 3 HAJaHHS TMONIMIIEHHX MMOOYyTOBUX YMOB Ta
XapuyyBaHHs 0c00aM, y35TUM TIiJ] BapTy, B CIITUUX 130yaTOpax Jlep:kaBHOT KpUMIHAJIBLHO-
BUKOHABUOiI CIykOM YKpaiHnu, 3aTBep/keHOro Haka3oM MinictepcTBa Bix 06 TpaBHS
2020 poxy Ne 1587/5 (i3 3MiHamMu, BHECEHUMH 3T1JIHO 3 HakazaMu MiH'tocTy Bi 20 TUmHS
2020 poky Ne 2465/5 Tta Big 27 munus 2020 poky Ne 2556/5) Takumu, 10 He
BIJIMOBIAAIOTh MPABOBUM aKTaM BUIIOI IOPUAMYHOI CUJIM, YTIOBHOBaXXeHUI BepxoBHOT
Panu Ykpainu 3 mpaB JIIOIMHH K CyO0'€KT NMPaBOBIOHOCHH, y SIKMX OyZ€ 3aCTOCOBAHO
Haka3 MinictepcTBa Big 06 TpaBHs 2020 poky Ne 1587/5 3BepHyYBCS 10 Cy1y 3 BUMOTOIO
PO BU3HAHHS OT0 HEUMHHUM.

VYxBanorw Okpyx)HOro aamiHicTpatuBHOro cyay micra Kuesa Bin 10 uepBus 2021
POKy, 3ayMIlIeHO 0e3 3MiH noctaHoBor Illocroro amensiiiHOro aaMiHICTPATHUBHOTO
cyny Bim 14 Bepecus 2021 pokxy, MpoBa/KEHHS y CIpaBl 3akpuTo. BuiesaznaueHi
pIIIEHHS] MOTMBOBAaHI BIACYTHICTIO MIJICTaB 3BEPHEHHS YTOBHOBa)XXEHOro BepxoBHOI
Panu Ykpainu 3 npaB J10JUHU 10 CyAy Ha MIACTaBl YaCTUHU mepiuoi ctarti 10 3akony
VYxpainu «[lIpo 3acaam 3amobiranHs Ta MPOTHAIT AUCKpPUMIHAIIT B YKpaiHi», OCKUIbKU
MO3WBa4Y CaMOCTIMHO HE HAJUICHWA MOBHOBAKEHHSMH HA 3BEPHEHHS O CyIy 3 TaKUM
no3oBoM aHi KojekcoMm ajMIHICTPaTMBHOTO CYJIOYMHCTBA YKpaiHu, aHl 3aKOHOM Ne

776/97-BP. Kpim Toro, Ha IyMKy Cy/IiB IEPIIOi Ta APYTOi IHCTAHIIIT, TO3UBAYEM SKOTHUM
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YMHOM HE OOIPYHTOBAHO B YOMY TMOJISITa€ CYCHUIBHUN IHTEpPEC, Ha 3aXHUCT SKOrO BiH
3BEPTAETHCSA 70 CyAy y BiamoBimHocTi 70 4. 1 cr. 10 3akony Ykpaiam «IIpo 3acamm
3ano0iraHHg Ta MNPOTUAll TUCKpUMIiHaLli B YKpaiHi» y CHIPHHX NpaBOBIIHOCHHAX,
MiJICTaBU 3asBJICHOTO MO30BY B YaCTHHI HAsBHOCTI CYCIIUIBHOTO IHTEPECY 3BOIMIIUCS
JUIIe 10 KOHCTaTauii MpPOBEACHHS IO3MBaue€M MOHITOPMHTOBUX BI3UTIB B CIIAYUX
130J1ITOpax Ta YCTAHOBAX BUKOHAHHA TMOpaHb, Ji€¢ 3a(iKCOBaHO (PAKTU MHOPYILIECHHS
MOPSIZIKY YTPUMAHHS B HUX 0Ci0.

KoncraToBaHo, 1o y il crnpaBi MOHATTA CHIp, SKUH HE MIJUISITa€ PO3IIsay B
HOPSAAKY aJAMIHICTPaTUBHOTO CYTOUYMHCTBA CIIJl TAYMAaYUTH SIK MOHATTS, 1110 CTOCY€EThCA
CHOpIB, AKl HE MIUISATraloTh PO3MVISIAY B MOPSAAKY aJAMIHICTPATUBHOIO CYJOYMHCTBA, a
TaKOX CIOPIB, SIK1 B3araji He MIJIAraloTh CYJJOBOMY PO3IJIALY. A TOMY TaKUM CHIp MiXk
JIep>)KaBHUMHU OpraHaMu HE MOKe OYTH BUPIIICHHUH Y Cy/1ax >KOAHOT FOPUCTUKIIII.

Kpim Toro, Okpy:xuuii agminicTpaTuBHUM cyq M. KieBa 3BepHYB yBary nosuBaya,
0 BiH Mae mpaBo B mopsiaky 1. 3-1 ct. 13 3akony Ykpaiau «IIpo YmoBHOBakeHOTO
BepxoBHoi Pamu VYkpainu 3 IpaB JIIOAWHW» BHOCUTU B YCTAaHOBJICHOMY IOPSAKY
NPONO3UIlli 100 BJOCKOHAJIEHHS 3aKOHOJABCTBAa YKpaiHu y cdepl 3aXuUCTy MpaB 1
cBOOO/ JIIOMHU 1 TPOMAJITHWHA, B TOMY YHCHI 1 IOJI0 OCKAPKYBAHOTO B JIaHIN CIpaBi
Hakazy [104].

[ToctanoBoro Bepxosuoro Cyay Bim 22 rtpyans 2021 poky y cmopasi No
640/4083/21 (mpoBamxennss N K/9901/38397/21) [98] ocTaTouHO MOCTABICHO KPATKY Y
Li{ crpaBi, KacaliiiHy ckapry YmnoBHOBaxkeHOro BepxoBHoi Paaum VYkpainu 3 mnpas
JIOJIMHU 3aJUIleH0 Oe3 3a/0BoJIeHHA. YXBainy OKpYKHOTO aJMIHICTPAaTUBHOTO CYAY
micta KueBa Bim 10 uepBus 2021 pokxy Tta moctanoBy Illocroro amensiiitHOro
aamiHicTpatuBHOro cyny Bif 14 Bepecus 2021 poky y crpasi N 640/4083/21 3anumeno
6e3 3MiH. BepxopHuii Cya moroauBcsi 13 BUCHOBKaMH CY/IB IEPIIOT Ta amessiiiHoi
IHCTaHIH, Mo 3a npunucamMu MyHKTIB 11, 12 wactuam mepmoi ctarti 13 3akony N
776/97-BP VYnoBHoBaxenuii BepxoBHoi Paau Ykpainu 3 mpaB JIIOAMHH Ma€ TPaBoO:
HANPAaBIATH Y BIAMOBIIHI OPraHd aKTU pearyBaHHsS Y TOBHOBA)XKEHOIO Y pa3l BUSBIICHHS
MOPYIICHb MPaB 1 CBOOO/I JIFOAWHM 1 TPOMAISTHIHA JIJISl BKUTTS [IMMU OpraHaMU 3aXO/IiB;

NEPEBIPSITH CTaH JOJIEP>KaHHS BCTAHOBJEHHUX IpaB 1 cBOOOJ JIOAWMHU 1 TPOMaJsSHUHA
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BIJIMOBITHUMHU JEP’)KaBHUMH OpraHamMd, B TOMY YHCII THMH, IO 3A1HCHIOIOTH
OTIEPATUBHO-PO3UIYKOBY JiSUIbHICTD, 31HCHIOIOTH BUKOHAHHS CYJAOBUX PillieHb, BHOCUTHU
B YCTAaHOBJICHOMY TMOPSAKY MPOIMO3UIIIi 1010 MOJIMIIEHHS JISJIbHOCTI TAKUX OPraHiB y
i chepi.

Hapenene cBiIUUTH MPO BIACYTHICTh aOCOJIOTHOIO IMpaBa 3BEPHEHHS 10 CYAY 3
OCKap>KEHHSIM HOPMAaTHBHO-TIPABOBOTO aKTy, OCKUIbKK B 3akoHi Ne 776/97-BP uitko
KpPECJIIEHO MOXJIMBI 1HCTPYMEHTH pearyBaHHA YNOBHOBaxkeHOro BepxoBHoi Paau
YKpaiHu 3 paB JOAUHU.

OTxke, 1 chopaBa HE MUUISNTaE PO3MIBIAY B TOPAAKY aaMIHICTPATHBHOTO
CYJIOYMHCTBA YKpaiHW 1 B3arajl He MiJIsirae cygoBoMmy posrisany. KoHcraTtoBaHo, 1110
nocujiaHHsi Ha moJjoxkeHHs ctarti 10 3akony Ykpainu «IIpo 3acaam 3amobiraHHs Ta
OPOTUIIT AUCKpUMIHAINT B YKpaiH1» JKOJAHHUM YUHOM HE MOXYTh HIBEJIIOBATH HOPMH
CHEIIaJIbBHOr0 3aKOHOAAaBCTBa, TOOTO 3akoHy Ne 776/97-BP, B sikomy mnepenbadeHHit
BUYEPIHUHN TIEPEITIK MIJCTaB JIs 3BEpHEHHS Y IOBHOBakeHOTO BepxoBHoi Pagn Ykpainu
3 IIpaB JIOAUHU J10 CY1y.

[IpuxoauMo A0 BUCHOBKIB, 10 HA MPAKTHUIll MOCTala KOJMI3isl MK MOJOXKEHHSIM
cratti 10 3akony VYkpainu «IIpo 3acaau 3amoOiraHHs Ta TPOTHUJII JUCKpUMIHAIT B
VYkpaini» (k010 nepeadadeHo MpaBo Ha MOJAHHS 3asgBH JI0 Cy1y MPO TUCKPUMIHALIIO 3
METOI0 3aXHCTY CYCNUIBHUX IHTEPECIB) Ta mpunucaMu NyHKTIB 11, 12 yactuHu nepmoi
cratti 13 3akony Ykpainu «[Ipo YmoBHoBaxxenoro BepxoBHoi Pagu Ykpainu 3 mpas
JIOAMHKW» (SKMUMU HE TepeadadeHo IpaBa 3BEPHEHHS A0 CyAy 3 OCKapKEHHSM
HOPMAaTUBHO-IIPABOBOr'0 aKTy 3 METOIO 3aXUCTY CyCHUIbHUX IHTEpeciB). JlaHa Komi3is, Ha
Hallly JYMKY, YCYBA€EThCS UIIXOM PO3IIMPEHHS KOJIO TOBHOBAXKEHD Y IOBHOBAXKEHOTO 3
MIpaB JIIOJAWHM IIIJIIXOM HaJIaHHA MPaB Y MOBHOBAKEHOMY Ha TOJIaHHS MO30BIB 3 MOTHBIB
3aXUCTY CYCHUIBHUX IHTEPECIB K 3aKOHHOMY IpPEJCTaBHUKY B 1HTepecax oci0, sKi

mi1ad1 JUCKPUMIHAIIT Ta HE MalOTh 3MOT'H CAMOCTINHO 3/1IHCHIOBATH 3aXUCT CBOI IpaB.
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2.3. ApOitpaxkHuii Kepyrwuuii K cneuupivHUi NMPeJICTABHUK HOPUAUYHOI

ocoon

B ykpaiHCbKili MpaBOBIA CHCTEMI, SIK 1 CHCTEMax IHIIMX JEpXkaB 13 PHUHKOBOIO
€KOHOMIKOI0, BH3HAUHE MICIIE IMOCi/Ia€ IHCTUTYT HECIPOMOXKHOCTI (OaHKpYTCTBa), 3a
JIOTIOMOTH SIKOTO HEKOHKYPEHTOCIIPOMOXH1 MIAMPUEMCTBA 3BUIBHAIOTH PUHOK, a 1HIII,
AK1 MaIOTh TUMYACOBI (DIHAHCOBI POOJIEMH, BIAHOBIIOIOTH CBOIO TUIATOCIIPOMOXKHICTD 32
JOMOMOTH CIEIiaIbHAX CYAOBUX TMpolenayp. Sk mpaBmiio, mepeBakac Taka ieooris,
BIIMIOBIIHO 70 sAKO1 Jii OOp)KHWKA MPHU3BOIATH 1O BTPATH ILJIATOCIIPOMOIKHOCTI
OOp>KHUKA, a TOMY BBA)XXA€ThCS HECIPABEJIMBUAM TOKIAJACHHA HA KPEIUTOPIB TATAPIO
MaWHOBHMX BTpAT, 110 BUHUKAOTh IIPH TaKUX MPpoOIeMax.

3a Takux peaiii KOHPPOHTALli IHTEPECIB KPEAUTOPIB Ta OOP)KHUKA HE YHUKHYTH.
B ymoBax mocTiiiHOrO KOH(JIKTY I1HTEpeciB OOp)KHHUKA Ta KPEAUTOPIB, OOPKHHUK
noTpedye 3axXUCTy BIACHUX 3aKOHHUX IpaB Ta IHTEPECIB, B TOMY YHCII IIISTXOM
BUKOPUCTaHHS MpoQeciiHOro AoropipHoro npeacraBHunTa. Oanak, unHHuid Kogekc
VYkpainu 3 mporeayp OaHKpYTCTBa TaKOX Iepeadavyae I1HCTUTYT apOITpakHOTO
KEpYIOUoro, IpOICCyalbHUN CTaTyC SKOro He IIANagae Iij KIacHdHe PO3yMIHHS
MpeCTaBHUKA, BTIM 30CEpEPKEHUI Ha AOTPUMaHH1 OalaHCy IHTEPECIB KpPEeIUTOpIB Ta
OOpKHUKA.

Ha wnamy nymky, Oyab-sKi KOMIUIEKCHI HAyKOB1 JOCHIDKEHHS IIOJ0 POJIi
apOITpaXHOTO KEPYIOUOTO B KOHTEKCTI MPEICTaBHHUIITBA OOpXKHWKA, THM OLIbIIE Y
aJMIHICTPAaTUBHOMY CYJOYMHCTBI, BIJICYTHI, III0 3yMOBIIOE€ OCOOJIMBY aKTyaJIbHICTb
JTAHOT'O JTOCIIIKEHHS.

Criouatky citiji 3BepHYTH yBary Ha BU3HA4€HH1 MICIIsl HOPM MpaBa, SKi peryitorTh
BimHOCHHHN y cdepi OaHkpyTcTBa B cuctemi mpaBa. Tak, B. Illepbuna BBaxkae
OAHKPYTCTBO IHCTUTYTOM rocrnojapcbkoro mpasa, B. JLkyHe — ioro migramyssto, H.
TiTOB — KOMIUIEKCHMM I1HCTHUTYTOM Trocnogapcbkoro mpasa. Hartomicte b. Ilonskos
CTBEPIKYE, MO IHCTUTYT HECHPOMOYKHOCTI HE MOXXE OyTH KOMIUIEKCHHM, a TIOBHHEH

OyTH €IMHUM MPABOBUM IHCTUTYTOM (TIATaIy3310).
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Jlani migxoau uie TiATBEPIKYIOTh 0COOIMBHI, KOMIUIEKCHHM XapakTep CIpaB
npo OaHKPYTCTBO, B SIKUX 0araTo TpaauIiHHUX MPOIECyaIbHUX IHCTUTYTIB HaOyBalOTh
cnerudiyaux puc. lle 3ymMOBI€HO THM, IO 1HCTUTYT OaHKPYTCTBa € KOMILUIEKCHUM
MDKTagy3eBUM MTPABOBUM THCTUTYTOM, 1110 0a3y€ThCs HA HOPMax rocroapCchbKoro npasa,
aJie BOJHOYAC Ma€ MeBHI 0COOIUBOCTI, MpUTaMaHHI 1HITUM Taiy3sM mpasa [33, c. 17].

3a Takux oOcTaBMH 0araTo KJIAaCHUYHHUX IHCTUTYTIB TMpPOLECYaJbHOrO IpaBa
3HAXONATh Yy «OAaHKPYTCHKHX» CIpaBax ocoOmmBoi QopmMu, B TOMY YHUCHI
NPEJICTAaBHUIITBO OOPKHUKA.

OTxe, IIEHTpAJIbHE MICIIE Y MPOoLEeaypax OaHKPYTCTBA MOCITA€ OOPKHUK, il IKUM
pO3yMi€ThbCs HOpUAMYHA 0coba abo (izmyHa ocoba, y ToMy 4ymciai (izudyHa ocobda -
HiAIpUEMEIb, HECTIPOMOXKHA BUKOHATH CBOI TPOIIOBI 3000B’sA3aHHS, CTPOK BUKOHAHHS
SIKMX BX€ HacTaB [13, cT. 1].

[Toromxytouuce 13 aymkoro ['ymwmmuk C., NpeACTaBHUIITBO Yy CHOpaBax IIpo
OaHKPYTCTBO JIOIIBHO pO3TIANAaTH Y JBOX acCleKTaXx — TMPOIeCyaqbHOMY Ta
MaTepialbHOMY.

[lepmiunii, mpoiecyanbHUl acmekT mependadae 3acTOCYBaHHS MPOIECYaTbHUX
HOpM 13 ['ocromapchKoro mpouecyaabHOTO KoJekcy YKpaiHu, TOOTO, CTOpOHA, TPETs
ocoba, a TakoXX 0c00a, sIKI 3aKOHOM HaJlaHO MPAaBO 3BEPTATUCA JI0 CyIy B IHTEpecax
1HI101 0COOH, MOKE OpaTH y4acTh B CYJJ0OBOMY MPOIeCi 0COOUCTO (CaMOIPEACTaBHUIITBO)
Ta (a60) uepe3 npencraBuuka (4. 1 cr. 56 I'TIK Ykpainm).

[Tin MaTepiaJbHUM AaCMEKTOM pO3YMIEThCS MPEACTABHULITBO Yy PO3YMiHHI
roCIoJIapChKOro IpaBa, TOOTO KEPIBHUK MiAMpHEMCTBA 0e3 JOpYYEeHHS Jl€ Bia iMEHI
MIATPUEMCTBA, TPEACTABIAE HOTO 1HTEpPECH B OpraHax JepaBHOI BJIaJW 1 OpraHax
MICHEBOIO CaMOBPSAYBAaHHS, IHIIMX OpraHi3alifiX, y BIAHOCHHAaX 3 HOPUIUYHUMU
ocobaMu Ta rpomaasHaMu, GOpMY€E aJAMIHICTpAIliIO MIANPUEMCTBA 1 BUPIIIYE MUTAHHS
TISUTBHOCTI  MIANPUEMCTBA B MEXaX Ta TMOPAAKY, BHU3HAYCHUX YCTAHOBUUMHU
nokymeHTaMu (4. 5 cT. 65 I'ocnogapcrkoro koaekcy Ykpainu (nani — ['KY)) [33, c. 46-
47].



107

Jlis BU3HAUEHHS MICISI TPEICTABHUIITBA IHTEPECIB OOpKHHUKA y MpOIeaypi
OaHKpYTCTBA MOCTAa€ HEOOXITHICTh y BU3HAUYEHHI KIIOYOBHX OCOOIMBOCTEW CIIpaB MPO
OaHKPYTCTBA, a came:

- ICHYIOTh JICKUIbKa CYJOBHUX TIPOIEAYpP BIIHOCHO OOp)KHHMKA, SKUM
MpUTaMaHHI Pi3HI 3aBAaHHs Ta MeTa. Tak, BiamoBinHo 10 Kogekcy Ykpainu 3 mporeayp
OaHKpyTCTBa W00 OOp)KHUKA - IOPUIUYHOI OCOOM 3aCTOCOBYIOTHCS Taki CYIOBI
IPOLIETYPH SIK PO3MOPSKEHHS MaiiHOM OOp)KHUKA, caHallisl OOp)KHHMKA, JIKBimarlis
OaHKpyTa, a 10 OOpKHUKA - (PI3UIHOT 0COOM TAaKMMH TIPOIEAYPAMHU € PECTPYKTYpHU3aIlis
0opriB OOp’KHUKA Ta MOTaIIEHHs! OOPriB OOPKHUKA;

- rOCIOAAPCHKUM  Cyl, y TPOBAKEHHI $KOro nepeldyBae cropaBa Npo
O0aHKPYTCTBO (HEIMJIATOCIIPOMOXKHICTB), Yy MeXax Ili€l CIpaBH BUPIIIYE BCl MalHOBI
CTIIOpH, CTOPOHOIO B SKUX € OOPKHUK; CIIOPH 3 TIO30BHHUMH BUMOTaMU 70 OOp>KHUKA Ta
1010 oro MaiiHa; Ciopy MpO BU3HAHHS HEIIMCHUMU PE3YJIbTATIB ayKI[I0OHY; CIIOPH PO
BU3HAHHS HENIMCHUMH OYIb-SKUX IMPABOYMHIB, YKJIAJIEHUX OOPKHUKOM; CIOpPU IPO
MOBEpHEHHS (BUTpeOyBaHHs) MaiiHa OOpKHHMKAa abo0 BIIIIKOJYBAaHHS HOTO BapTOCTI
BIJIMOBIAHO; CIIOPU NPO BIAIIKOAYBaHHS IIKOAM Ta/ab0 30MTKIB, 3aBJAHUX OOpPKHUKY;
CIIOpH PO CTATHEHHS 3apOo0ITHOI TUIaTH; CIIOPU TPO MOHOBJICHHS HAa POOOTI MOCATOBUX
Ta CIy’k00BUX 0c10 OOpPKHHMKA; CIOPHU MO0 THIIUX BUMOT 10 OOpkHHKA [59];

- apOITpaKHUN Kepyrouuid (po3NMOpAIHUK MaiHa, KepyrodHuil caHaiieo ado
JKBIZATOP) € 0CO00F0, MPU3HAYEHOIO FOCTIOIAPCHKUM CYIOM Y CIIpaBi PO OaHKPYTCTBO,
sKa 31MCHIOE TIOBHOBKEHHS MO0 YMPaBIiHHSA OOpKHUKOM Ha BIAMOBIMHINA cTasii
OpoUEeaypu Ta Mae€ JIATH B IHTEpecax KpeauTopiB OopkHHKa. J[[xepermom #oro
MOBHOB&)KEHb BUCTYIAE yXBaJla TOCMOJAPCHKOT0O CYy MPO MPU3HAYEHHS apOITPaXKHOTO
KEPYIOUOro po3MOPSAHUKOM MaiHa MiAMPUEMCTBA, KEPYIOUUM CaHalli€o, ab0 MOCTaHOBA
PO BU3HAHHS OOp>KHMKA OAHKPYTOM Ta MPU3HAYEHHS JIIKBIATOPA.

Ha nymky FO. KabGenok, apOiTpakauil kepyrouuii BUCTynae cy0’€KTOM BIIHOCHH
apOITPaXKHOTO YIPaBJIIHHSA, MiJ SKUMH PO3yMIIOTh MPABOBITHOCHHH, 10 BUHUKAIOTH Y
3B’SI3Ky 3 YIPABIIHHAM MIJMPUEMCTBOM y MeXaxX CHpaBH Mpo OaHKPYTCTBO, IO
3MIIACHIOETHCS CTEIIAIbHO YIOBHOBAKEHUM Ha II€ TOCTOJAPCHKUM CYIOM CyO’€KTOM,

KU Ma€ BIAMOBITHUN TPaBOBUH CTaTyC apOITpa)xHOTO Kepyrouoro [56, c. 94].
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Takum dYuHOM, apOITPaXKHUK KEPYHOUHH BUCTYIAE CHEMU(BIYHAM yYaCHUKOM
CTpaBu Mpo OAHKPYTCTBO, KWW HA MEPUINI MOTJIAL MOXE 3JaTUCS MPEICTaBHUKOM SIK
KpeAUTOpPiB Ta OOP’KHUKA, OCKUIBKU 3 OJHIET CTOPOHMU JIi€ B IHTEpECcax KpeIuTOpiB, OAHAK
BiJl iMeHi OopkHuka. OmHak, MOro/KyeMoch 13 1. ByTupchkoro, sika CTBEpIKYE, IO
MPABOBUI CTaTyC apOITPaXHOTO KEPyKYOro MOETHYE B €001 €IEMEHTH MPaBOBUX
CTaTyCIB KOXHOTO 3 MEpesiueHuX Cy0’ €KTIB, OJHAK >KOJHUM 3 HUX HE BUYEPITYETHCS Ta
3YMOBJICHHI 0COOJIMBOCTSIMU CITpaB Ipo OaHKPYTCTBO. [12, c. 45].

Omxe, TmpolecyadbHUl CcTaTyc apOITPaXHOTO KEPYHUOro Ma€  HHUBKY
0COOJIMBOCTEH, 110 BIAPI3HAIOTH MOT0 Bijl 1HIIUX MPEICTABHUKIB IOPUIUYHUX OCIO.

[lepmr 3a Bce, KEpeIOM MOBHOBAXEHb apOITPaXHOTO KEPyK4YOro € He
BOJICBUSBJICHHSI CaMOro OOp>KHUKA (JIOBIPEHICTh, CTATyT, MOCAI0B1 IHCTPYKIIil TOIIO), a
aKT YIIOBHOBa)XEHOI'O OpraHy — yXBaJla TOCIIOAAPCHKOrO Cyay PO NPU3HAYEHHS WOTO B
cnpaBi mpo OaHkpyTtcTBOo. Ha BimMiHy BiJg IHIIMX TPEACTAaBHUKIB, apOITpaxHUi
Kepylouuid He ToTpedye OKpeMOi JOBIPEHOCTI B IOPUIWYHOI OCOOM-OAHKpyTa IS
MPEICTAaBHUIITBA 11 IHTEPECIB Y CY/II.

[To-gpyre, obcsT HOro MOBHOBAaXEHb 3aJICKHUTh BiJ CyJ0BO1 MPOLEAYPH, B SKil
nepeOyBae MIANPUEMCTBO-OOpKHUK. Tak, y mpoueaypl pO3NOPSIKEHHS MaiHOM
PO3MOPSIIHUK MaliHa HE Ma€ MpaBa BTPy4YaTHCS B ONEPATUBHO-TOCHOAPCHKY NISIBHICTD
OOpKHHMKa, KpIM BHUMAJKiB, mepembadeHnx UM KomekcoMm, Ta HE MOXE [ITH 5K
MPEICTaBHUK MIANPUEMCTBA, SKIIO TOCMOAAPCHKUM CYJOM HE MPUIUHSAIUCH KEPIBHUKA
MiaIpueMcTBa 200 HOTO BUKOHABYUX OPraHiB.

Tak, BimmoBimHo n0 uactunu 2 crtarti 10 Kogekcy VYkpainu 3 mporenyp
OaHKpyTCTBa apOITpaXXHUM KEpYyIOUUi 3 MOMEHTY MOCTAaHOBJIEHHS yXBaJlU (IMIOCTAaHOBH)
Ipo TPHU3HAYECHHS WOro KEpyl4HM caHaiielo abo JIKBIZATOPOM 0 MOMEHTY
NPUINMHEHHS 3[IMCHEHHS HUM IIOBHOBAXXEHb MPHUPIBHIOETHCA 10 CIIy>)k00BO1 0coOu
nianpueMcTBa-oopxkHuka [59]. Omna ¥ Ta cama ocoba MoXe 3JIHCHIOBATH
MOBHOBA)XEHHS apOITPaKHOTO KEPYIOYOro Ha BCIX CTAIIAX MPOBAHKEHHS y CIpaBi Mpo
OaHKPYTCTBO BIANOBIAHO 0 BUMOT 11boro Kojekcy.

3 JHA yXBaJld TOCIOJAPCHKUM CYJIOM TIOCTAHOBU IPO BU3HAHHSA OOpKHUKA

OaHKpPYTOM 1 BIOKPUTTS JIKBIAAIIHHOT MpOLEIypU HPUIUHSIIOTHCS MOBHOBAKEHHS



109

OprafiB ympaBJliHHA OaHKPyTa MIOJI0 YNPABIIHHS OAHKPYTOM Ta PO3MOPSIKEHHS HOTO
MaiHOM, SIKIIIO IIOTO He OyJI0 3p00JIeHO paHile, WieHH BUKOHABYOTO OpraHy (KepiBHHK)
OaHKpyTa 3BUIBHSIOTHCSA 3 POOOTH Yy 3B’S3KY 3 OAHKPYTCTBOM MIANPHUEMCTBA, a TAKOX
MPUNAHSIOTECS TIOBHOBAKEHHS BJIACHUKA (OpraHy, YIIOBHOBA)KEHOTO YIIPABISTH
MailHOM) MaiiHa Oankpyta (vactuHa 1 crarti 59 Kopekcy VYkpainu 3 mponeayp
OaHKpPYTCTBA).

Yactunoto 4. 4 ct. 105 [uBinbHOrO KOJEKCy YKpaiHW BCTAaHOBJIEHO, IO TOJIOBA
KoMicii, ii uieHu a0o JIKBIAATOp IOPUANYHOI 0COOM MPENCTaBIAIOTH i Y BIIHOCHHAX 3
TpeTiMH ocob0amMu Ta BHCTYNAlOTh Yy CyJl Bl IMEHI OpUAMYHOI OocoOu, sKa
MPUITHHSIETHCS.

HaromicTh, 3 MOMEHTY BIAKPHUTTS JIIKBIAAMINHOT Tpolieypu abo 3ampoBaKeHHs
caHarlii, pojb apOITPaKHOTO KEpyUoro (JIKB1IATOPa/KEPYyIOUOTrO CaHAII€l0) SK
NpeICTaBHUKA IOPUANYHOI OCOOM CTa€ HEOIHO3HAUHOIO, IO MOXKE CIPUYMHUTH pi3HE
TPaKkTyBaHHS 3MICTY Ta CYTHOCTI MNpeACTaBHUIBKUX (QYyHKIIM JikBigatopa. Coin
BI[3HAYNTH, IO TUTAHHSA TNPEJCTABHUIBKUX (QYHKIINA JKBIJaTOpa HE OTPUMAIIO
HAJIE)KHOI yBaru 3 OOKy HAyKOBLIB B acHEKTI HAYKOBOI XapaKTEPUCTHUKUA MHPHUPOAH
BUHUKHEHHS TaKUX (yHKIIIH.

[epmumii miaxixg nepeadadae, Mo caMONPEACTABHUIITBO Y CY/l HOPUIUIHOI 0COOU-
OOpKHUKA Ha CTaJli PO3NOPSIKEHHSI MAHOM IOpUIMYHA 0C00a-00PKHUK 31HCHIOETHCS
KEpIBHUKOM MiJNPUEMCTBA a00 IHIIUMHU ii mocagoBuMu ocobamu. Ilicist orosomeHHs
IOpUIMYHOT 0coOM OaHKpyTOM Ta TMEpexoay [0 JIKBIAAIIHHOI IPOLEaypH,
CaMOIIPEACTAaBHUIITBO OaHKpyTa 3IIMCHIOETbCS B 0CO01 JIIKBiZaTOpa - apOITpa)XHOTO
KEpyIUOro, MPU3HAYEHOTO TOCHOJAPCHKUM CYIOM JUIsl 3IIMCHEHHS JIIKBITAIIHHOL
IpOLEIYpH.

3a Takux OOCTaBWH, JIKBIAATOP PO3TISAAETHCSA AK 0co0a, ska B CHIIy HaOyTTA
MOBHOBA)XCHb KEPIBHHUKA ITIAMIPUEMCTBA, MOXKE MPEACTABIATH MiAMPUEMCTBO B MOPSIAKY
CaMOIPEICTABHHUIITBA.

Opnak, JTIKBLAATOP IS FOPUAUYHOT 0COOM-0aHKpyTa HE € 3BUYAaHUM KEPIBHUKOM

y PO3YMiHHI CTaTyTHHX JOKYMEHTIB Takoi IOPHIAWYHOTI OCOOM, OCKLIBKA WOTO
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MPU3HAYCHHS BiIOYBAETHCS HE MIACTaB1 BOJICBUSBICHHS FOPUINYHOT 0COOM, a Ha TICTaB1
CYZOBOTO PillICHHS.

3a TakuX 00CTaBUH, Y4acTh JIIKBIIaTOpa HE MOXKE BBAKATUCh KIIACUYHOIO (POPMOIO
caMoMNpeACTaBHUITBA IOPUAUYHOT 0COOU, OCKUIBKH JIIKBIATOP MA€ AISTH B IHTEpeEcax He
TUIBKH IOPUINYHOT 0COOM-0aHKPYTa, a 1 B IHTepecax KpeauTopiB Takoi ocodu [40, c. 338].

Jpyruit miaxin, sKuii HaMu TPOMOHYETHCS, Tiepedayae BU3HAYCHHS JIIKBIAATOpa
AK 0coOM, SIKi 3aKOHOM HajJaHe NPaBO Ha 3BEPHEHHS B IHTEpecax IHIIUX O0ci0
(6opkHMKA) Ta PI3HOBUJ MPEICTABHUKA 32 3aKOHOM.

Takuii migxin oOrpyHTOBYEMO THM, IO JIKBiAaTOp, Xo4a 1 mepeOupae Ha cede
npaBa KEpiBHMKA MiANPUEMCTBA-00p)KHHMKA, BTIM BHUCTyIA€ (HI3MYHOI OCO00I0, sKa
3MIACHIOE MPEJCTAaBHUUTBO OaHKpPyTa y 3B A3KY 13 OTPUMaHHSAM CIELIAJbHOTO CTaTyCy
Ta B iHTepecax KPeauTOpiB Takoro Gankpyta. Moro micie Bu3HauaeThest (y 1oatky A),
HACTYITHUMH OCOOJIMBOCTSIMH CIEIIaAJIbHOTO CTATyCy JiKBiaTOopa OaHKpyTa:

- Cy0’€KT HOro MpU3HAYEHHS — FOCMONAPCHKUI Cy/ 3a MPOIO3UILIEI0 300piB
(KOMITETY) KpEAUTOPIB, @ HE BIACHUK MIAMPUEMCTBA;

- He O0OB’SI3KOBO € aJBOKaToM. Tak, BIAMOBIZHO ;O yacTuHH 1 crarti 11
KV3IIb apbitpaxxHuM KepyrodyuM MOXe OyTH T'pOMAIsSHUH YKpaiHu, KU Ma€ BUIILY
IOpUANYHY a00 €KOHOMIYHY OCBITY APYToro (MaricTepchbKOro) piBHS, 3aralbHHUMA CTaX
po0oTH 3a axoM HE MEHIIIE TPhOX POKIB a00 HE MEHIIIE OJHOTO POKY MICIS OTPUMAHHS
BIJIMOBIIHOT BUIIOT OCBITM Ha KEPIBHUX MOCAAax, MPOUIIOB HABYaHHS Ta CTaKyBaHHS
MPOTATOM IIECTH MICSINB Y TOPSIKY, BCTAHOBIEHOMY JCP’KaBHUM OPTaHOM 3 THTaHb
OaHKPYTCTBA, BOJIOAIE JIEP>KaBHOIO MOBOIO Ta CKJIaB KBadi(pikaidHui icnuT [59];

- 3IMCHIOE CBOI MOBHOBAXXEHHS HA TMIACTaBl CYJOBOTO PIIIEHHS Y BUIJIAII
MOCTAHOBH, TPUUHATOI TOCHOJAPCHKUM CYJIOM B paMKax pO3TIsAy CHOpaBU IPO
OaHKPYTCTBO TaKOi FOPUINYHOI 0COOH, a HE Ha IMiICTaB1 JOBIpeHOCTI ab0 opuepy;

- 3MIIACHIOE 3aXKCT 1HTEPECIB HE CTUIHKU CaMOi IOPUINIHOI 0cOOU-0aHKpyTa,
CKUIBKH 11 KpEeIUTOPIiB;

- 3BUIBHSIETHCS BiJl BAKOHAHHS TOBHOBA)XEHD HE 3a PIICHHSAM BJIacHHUKA, a Ha

MIiJCTaBl yXBaJU TOCMOJAPCHKOT0 CYAY;
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- CTPOKOBICTh MPU3HAYCHHS — MPU3HAYAETHCS HA TIEBHUHN CTPOK, B TOM Yac sK
KEPIBHUK MPALOE, K MPABUIIO, 0€3CTPOKOBO.

[Tpu upomy, mia yac peanizailii cBoix mpaB Ta 000B’sI3KiB apOITpaxHHU KepyrOUHii
3000B’s13aHUN JIATH JOOPOCOBICHO, PO3CYMJIMBO Ta 3 METOI, 3 SKOK IIi MpaBa Ta
000B’13KH HaJaHO (TIOKJIAIEHO).

3a3HavyeHl OCOONHMBOCTI CHPHUYMHSIOTH TPOOJEMH Yy TPaBO3acCTOCYBaHHI Ha
MPAKTHILL.

Hampukian, icHye meBHa CyNepedYHICTh y TOMY, IO JIIKBIZATOp 3000B’s3aHUMN
TISTH B 1HTEpecax Mpoleaypu OaHKPYTCTBA, B TOMY YHCIl B IHTEpecax KpPEAUTOPiB
OaHKpyTa, SIKI 3 IHIIOI CTOPOHU MOXKYTh CYINEPEUYUTH IHTEpecam OcOoOH, Ky TaKui
JIKBIZaTOp mpencraBise. Tak, 30CepeKEHICTh JIIKBiAaTOpa Ha 3aJI0BOJICHHI BUMOT
KPEAUTOPIB MOXKE CHPUYMHHUTH ITHOPYBAHHS PEATbHHUX TMIACTaB ISl TMEPEXOAy 0
caHalllifHOl mpoueaypu OaHKpyTa, IO CYyNEpPeUYUTh IHTepecaM OYJb-SKOi IOpUIUYHOT
0co0H, SIKI 3aBXIU CIPSMOBaHI Ha TIPOJOBXKEHHS MiSUTBHOCTI Yepe3 BiIHOBJICHHS
IIaTOCTIPOMOYKHOCTI.

Jlyist BUpIIIEHHS Takoi mpoOsieMu OyJI0 3ampolOHOBAHO 3aKOHOJABYO 3aKPINMUTU
HU3KH JOJIaTKOBUX MPOIECYaTbHUX MpaB Ta OOOB’S3KIB JIS YIOBHOBaXK€HA 0co0a
3aCHOBHHKIB (yYaCHMKIB, aKI[IOHEPiB) OOpKHUKA 3 METOIO 3a0€3MEUYeHHsI y4acTl y cyai
oco0wu, sika Ou Jisyia B iHTepecax 6e3nocepennbo 6ankpyrta [40, c. 339].

Buie3za3nadena npoOiaema CipuyuuHsI€e KOMI3110 i 4ac po3riisiy CyJI0M BUIAIKIB
B1JIMOB BiJ] TI030BIB, 3A1HCHEHUX JIKBIAATOPOM BiJl IMEHI FOPUIMYHOI 0coOu-0aHKpyTa. B
TaKHUX CIpaBax, y 3B’S3KY 13 BIICYTHICTIO YITKOTO 3aKPIMJICHHS 3MICTY MPEACTaBHUIIBKUX
GyHKITIN JTIKBIIaTOpa, MOCTAE MUTAHHS HETPUUHATTS BIJIMOBH, SKIIO BOHA CYNEPEUYHTH
1HTEepecaM JOBIPUTEIIS.

Hanpuxnan, Bepxosuuit Cyn y cmpasi Ne 29/5005/6325/2011 (904/7806/21),
HaMarar4rch BUPIIIATH TaKy JWJIEMMY, 3aYBaKUB, 1110 OIIHIOIOYHN 3asBY MPEICTaBHUKA
no3uBaya Mpo BIAMOBY BiJl MO30BY, MOJAHOTO B MeEXaX CIpaBU NpO OAHKPYTCTBO
Mo3uBaya, Ha MPEIMET CYNEPEYHOCTI TaKOl 3asBU 1HTEpecaM 0COOM, Ky TpPE/CTaBIIsE
NpPEICTaBHUK, CyJl Ma€ TaK0oXX BPaxOBYBAaTU JNOTPUMAaHHsS OallaHCy MyOJIYHOrO Ta

NPUBATHOTO 1HTEPECY B KOHTEKCTI MpOIeAYpH OAHKPYTCTBa LIOJI0 TAaKOTrO IO3MBaya.
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AmnaroriyHa nmpaBoBa Mo3uIlis BUKIaAeHa y moctanosi Bepxosuoro Cyny Bix 15.06.2022
y cmpasi N 924/1277/20 (924/636/21).

Kpim toro, Bepxosuuii Cy npuiiioB 10 BUCHOBKY Mpo 0€3MiJCTaBHICTh MOJaHOT
3asBHM, HACTIIKOM 3aJO0BOJICHHA sIKOi Oynae mo30aBlieHHS TO3MBada MOKIHBOCTI
3aXHMCTHUTH MPaBa, 110 B CBOIO YePry MOKe MPU3BECTH JI0 3MEHIIIEHHS JIIKBIIAIIMHOT Macu
Ta YTPYAHEHHS 33JI0BOJICHHSI BUMOT KPEIUTOPIB.

Tomy, Taki 1ii He MOXKYTh OYTH PO3IIHEH] K TakKi, IO CIPSIMOBaH1 Ha 30epeKEHHS
aKTUBIB OOpXKHUKA Ta CylnepeyaTh MOro IHTEpecam, OCKUIBKU MPU3BEAYTh J0 MOTIPILIEHHS
fioro (hiHAaHCOBOTO CTAHOBHWINA B YMOBaxX mpolueayp 0aHkpyTcTBa. B momaneiiomy, cyn
BUKOPHUCTAB TMOJOXKEHHs YacTuHU m'stoi ctarti 191 TN'ocmogapcbkoro mpoiiecyaibHOTO
KOZEKCYy YKpaiHu, He MPUKHSAB BIIMOBY NO3MBaya BijJ IMO30BY Y CIpaBil, B AKii ocoOy
npejcTaBise i 3aKOHHMM TMpeACTaBHUK (JIKBIIATOP), OCKUIBKM HOTO Jii cynepedaTh
1HTepecaM oco0u, SIKy BiH mpencTaBisie [92].

Opnnak, 3aKOHHI 1HTEpeCHM OaHKPYTA-IOPUIAUYHOI O0COOM (IOBIpUTENS), SKY
IPEICTABIISIE JIIKBIIATOP, Ta KPEAUTOPIB OAaHKPYTa MOXKYTh HE CITIBIIAJIaTH 3 00'€KTUBHUX
M1/ICTaB.

[Tpu upbomy, ct. 191 I'TIK Ykpainu nepegdayae, mo cy1 MoKe He IPUUHITH BIIOBY
no3uBaya BiJ] TO3UBY JIMIIE SIKIIO HOro Aii cynepedarbh 1HTepecaM O0co0u, SIKy BiH
MpecTaBisie, TOOTO OaHKpyTA.

Takum 4YwHOM, JIKBIIATOp, [IIOYM B IHTEpEcax KPEAUTOPIB Ta NPOUEAYpHU
OaHKpYTCTBA, MOXE BCyINeped IHTepeciB noBiputTens (OaHKpyTa) MOJATH 3asBYy MPO
BIIMOBY BIJ MO30BY. B Takux yMoBax, yepe3 BIICYTHICTh YITKOI'O 3aKOHOJABYOIO
3aKpIIUICHHS, Ha CyJ MOKJIAJaeTbcsi OOOB'SI30K, BUKOPUCTOBYIOUM CYAOBHUH DPO3CYA,
CaMOCTIMHO OLIHWTH, YU TOJAaHA 3asiBa MPO BIAMOBY BIJ IO30BY 13 JOTPUMAHHAM
3aKOHHMX IHTEPECIB HE TUTbKM OaHKpYyTa, a i KpeIUTOPIB.

SIK BHCHOBOK CIiJi KOHCTaTyBaTH, IO YHHHUM 3aKOHOJABCTBOM YITKO HE
PO3MEKOBAaHO CTATyC JIKBIJATOpa MailHa IOPUIUYHOT 0COOU-0aHKPYTa, SIKOTO, 3 OJIHIET
CTOpPOHH, MOXXHAa BBa)XaTW Cy0 €KTOM CaMOMNpPEICTABHHIITBA SIK OCO0Y, fKa OTpuUMaa
BECh 00CST MOBHOBaXE€Hb BUKOHABUOI'O OpraHy (KEpiBHUKA) MIJNPUEMCTBA, a CylI0Ba

IIPpaKTUKa pPOo3rjiggac sIK 3aKOHHOT'O IIPCACTAaBHHKA Takoi OCO6I/I, o }IiC Ha HiﬂCTaBi
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CYJIOBOTO aKTy Ta 3 OOMEXKEHHSMH, IFOYUMH JJIs Takoi crenu(iqHoi mporeaypu sSK
OAHKPYTCTBO.

[Tixxin, 3amponoHOBaHUI aBTOPOM, SIKUH Mependavae BU3HAYCHHS JIIKB1IaTopa sK
oco0u, sKii 3aKOHOM HaJlaHO TPaBO 3BEpPTATUCSA 1O CYAy B IHTepecax IHIIMX oOciO,
norpedye J0JaTKOBOTO 3aKOHOJABYOTO BIJOOpa)K€HHsS, B TOMY YHCIl IUIIXOM

BUKJIAJICHHS y HOBIH penakuii ctaret 53, 56 KAC Ykpainu.

2.4. Oco0JuBOCTI HWPUAUYHOI BiINOBIJAIBLHOCTI Ta KOHTPOJIO 3a MHOro

TiISUIBHICTIO NIPEeJCTABHUKA Y c(hepi aAAMIiHICTPATHBHOIO CYA0YMHCTBA

JIoCHiDKyIOYM  TIpaBOBHMM  CTaTyC TPEJACTaBHUKA Yy  aaMIiHICTPAaTUBHOMY
CYJIOUYMHCTB1 MPUXOJUMO JI0 BUCHOBKY IPO T€, 1110 IOPUINYHA BIAMOBIIATBHICTH € OAHUM
13 HOro KJITIOYOBHUX €JIEMEHTIB.

binbir Toro, BBaxkaemo, 110 y MpaBOBOMY CTaTyCl MpeICTaBHUKA BIAMOBIAIBHICTh
Mocijlae IEHTpaJbHE MICIIe, OCKLIBKA HEOOXITHO 3a0€3MeUYUTH HaJeKHY IPaBOBY
peaxuio (HacliIK1) 3a HEHAJIEKHE BUKOHAHHS MIPEJICTaBHULIBKUX (DYHKL1HA Ta 000B’ I3K1B
y cyni nepen noBipureneM. [lopyiieHHs, JoMyIeH1 NpeICTaBHUKOM 111 Yac 3A1HCHEHHS
CBOIX MOBHOB2)XCHb MOXYTh HAHECTH HETONPABHY IIKOJY TOBIPUTEN0, a TOMY JIyXKe
BAXJIMBO 3a0€3ME€YUTH ICHYBaHHS MEXaHI3My, SIKU OM CTHUMYJIOBAB MPEICTaBHHUKA 10
MiABUIIEHOT yBaru A0 cBoei pobotu. HamanHs Oynb-sikoi KBadihikOBaHOT HOPUIUYHOT
JIOTIOMOTH, Ha HAIly TYMKY, HEMOXJIHBO 0e3 3a0e3MedyeHHs] HaJeKHOTO KOHTPOIIIO 3a
TaKOI0 JISJIBHICTIO, B TOMY YKCI1 CyJJOBUX OPraHiB.

BaxnuBuM e1eMeHTOM I1HCTUTYTY MpPEACTABHUIITBA € HAJEKHUM KOHTPOJIb 32
JisSIMA TIpEJICTaBHUKA 3 OOKY CyNy, JOBIpUTENs, a AJid aJBOKATiB — TaKoX 3 OOKy
BIIMOBIIHUX KBaJli(piKamiiHO-TUCIUIUTIHAPDHUX KoMicii. CaMme moeIHaHHS MEXaHI3MIB
BHYTPIIIHBOIO 1 30BHIIIHBOIO KOHTPOIIO, 3aCTOCYBaHHS /0 MOPYIIHHUKIB 3aXOMAIB
BIJIMOBIJAIBHOCTI CTBOPIOE YMOBH JUIsl HAJIGKHOTO (DYHKITIOHYBAaHHS TIPEICTABHUIITBA.

Oco0JIMBOCTSIM BIIMOBIIAIBHOCTI MPE/ICTABHUKA B CYIOBOMY IPOIIEC] MPUCBIYCH1
poOOTH LIIOT MIIe 1M BYUEHUX, 30KpeMa, I1. Aunpymko, O.M. banaypka, B.M. bep3enko,

JI. Bonommuna, T. Bimpunk, M. KpaBuenko, O. Ckakyn, M.I. CmokoBuy, JI. Tamiii, B.
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Tuxwuit Tomo. Ane, mpuiiMalo4u A0 yBard 3HAYUMICTh BIANOBIJAIBHOCTI SIK €IEMEHTY
NPaBOBOTO CTaTyCy TMpeACTaBHMKA, OaraTOMaHITHICTh HAyKOBUX TIOTISAAIB Ha
JOCII)KYBaHE MUTAaHHs, BOHO 3aJIMIIAETHCS Ty’Ke akTyalbHUM. B poboTax moCiigHHUKIB
BHCBITJICHO JIUIIIE OKPEMI1 aClIEKTH BIMOBIJATBLHOCTI aBOKATa, a 3BaXKAI0YM HA 3MIHU Ta
pedopMyBaHHs B HaIlIlil KpaiHi, BIAMOBIJAIBHICTh NIPEICTABHUKIB B aAMIHICTPATUBHOMY
npoueci noTpedye OLIbII MOBHOTO BUBUEHHS.

KOpuanyna BinNoBIAANBHICTE OyAb-SIKOTO Cy0’€KTa Ma€e Ha METI ONEPEHKEHHS Ta
HEJIOMYIIEHHS MPOTUIIPABHOI MOBEAIHKU, @ TOMY aKTyaJlbHUM BUIJISAA€ JOCIIIKCHHS
CYy4aCHOTO CTaHy IOPHIMYHOI BiMOBIJAIIBHOCTI MTPEICTABHUKIB 3a MPaB JOBIPUTETIS.

Ha namy nymKky, B cydacHUX ymoBax (opMyBaHHS NpEJICTaBHHUIITBA cCaMe SK
npo(deciifHOro IHCTUTYTY, HAHOUTBIT KPUTUYHUM BUTTISAAE AOMYIIEHHS TPEICTaBHIKOM
y CBOIH A1sUTbHOCTI pOo(deciitHOT HEKOMITIETEHTHOCT, OCKUIBKY TaKl MOPYIICHHS HE JIUIIE
HAHOCSTH IIKOY JIOBIPUTENIO, 1HIITUM 0c0o0aM, a i CTBOPIOIOTH MIATPYHTS JIJIsl HEIOBIpU
710 CUCTEMU JOCTYIy 70 mpodecii B IiIoMy.

[Toromxyrouuce 13 aymKow Takux BueHuX sk JI. Borommumna, mpo Te, 1o
IOPUIMYHA BIJNOBINANBHICTh € UEHTPaJbHUM sBUIIEM (KaTeropi€wo) 1 mpasa i
3aKOHOJIaBCTBA, MOKHA BHILJIATH JIEKIJIbKa OCHOBHMX ITIAXOJIB IO BU3HAYCHHS I[HOTO
MOHATTS, SKI ICHYIOTh B Cy4YacHId mpaBoBidi Haymi. Tak, B IOpUAWYHIA HayIl
copMyBanoch TP OCHOBHUX TIAXOAW JO TPAKTYBaHHSA TMOHATTS «IOPUAMYHA
BIJIMOBIIAJIBHICTBY, a caMme: 1) peTpOCIEKTUBHUIM; 2) MPOCTIEKTUBHUHN (ITO3UTUBHUM); Ta
3) nBoxacnekTHui [28].

[Mepmmii (peTpoCneKTUBHUMN) MiAX1 MOJSITae B TOMY, 1[0 PO3TIISIA€ IOPUIHUHY
BIIMOBIIANIBHICTh K 3aKPIJIEHUNA 3aKOHOJABCTBOM Ta 3a0e3MeuyBaHUM JIEPIKABOIO
IOPUANYHUN 000B’SI30K MPABOMOPYIIHUKA 3a3HATH IPUMYCOBOTO 11030aBICHHS MTEBHUX
IIHHOCTEM, 110 Hajexanu romy. Tak, Ha qymky C. JIuceHkoBa, mi peTpOCIEeKTHBHOIO
(HeraTMBHOIO) IOPUAMYHOI BIAMOBIAATBHICTIO PO3YMIIOTh 3aKpIJIEHUH B 3aKOHI
000B’SI30K MPABOMOPYIITHUKA TIEPETEPIITU 3 OOKY JepKaBU MEBHI HETATUBHI HACTIIKU
(caHKIIiT) 32 CKOEHE HUM TIpaBomopymieHHs. [69, ¢. 231]

O.®. CkakyH CTBEPIKYE, 1110 B ACTIEKT1 pETPOCIIEKTUBHOTO MIAXOAY IOpUINIHA

BIIMOBIAAJIBHICTh MOJSITa€ y MepefdadeHid 3aKOHOM BHJII Ta Mipl OO0OB’SI3KY
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MPABOMOPYIITHUKA TTOTEPIIATH Bijl TPUMYCOBOTO JIEPKABOBIATHOTO 1M030aBIeHHS OJyar
MICUXOJIOTIYHOTO, OpPTaHi3aIiifHoro abo MaifHOBOTO XapaKTepy y MPaBOBIAHOCHHAX, 1110
BUHUKAIOTh MK HUM 1 IepkaBoro 3a (hakToM npaBonopymieHns [ 132, c. 464].

Ha nmnpotuBary peTpoCneKTHBHOMY MiIXOAy JO TIOHATTS OPUIUYHOI
BiMOBIAAbHOCTI, y 60-1 pokum XX cTOopiuds y TMPaBO3HABCTBI (OPMYETHCS
MPOCNEKTUBHUYN (TO3UTUBHUI) TOrsA Ha Hei. BIANOBIAHO 10 Opyroro MNOTJSAY
CYTHICTh IOPHUIUYHOI BIAMOBITAIBLHOCTI PO3TIAIAIOTH SIK IOPUIUYHUA OOOB’ 30K, IO
MOJISiTA€ Y CYMJIIHHOMY, BIJINOBIIaJbHOMY BHUKOHAHHI CyO’€KTOM YCIX MpPaBOBUX
npunuciB. [IpUXUIBHUKK PO3YMIHHA HOPUAMYHOI BIANOBIAAIBHOCTI K OCOOJIMBOIO
000B’S3Ky MPOIOHYIOTh HE PO3TJISAATH TAaKy BIAMOBIAAIBHICT SK IPABOBIIHOCHHHU
(xoua ¥ ocoOimBi), aje BOAHOYAC TPHUITYCKAIOTh BHUKOPUCTAHHS KaTeropii
«MPABOBITHOCUHMY SIK XapaKTEPUCTUKHU IOPUIUYHOI BIANOBIAATBHOCTI JIUIIE Y 3B’ S3KY
3 BUHHUKHEHHSM  BIAMOBIIHOrO  3000B’si3aHHA. Jlo  3MICTy  «IIO3UTHBHOI»
BIJIMOBIJAIBHOCTI BXOJUTH IHIIIATHBHA Ta CAMOCTIHHA MISIIBHICTh Y paMKaX MPaBOBHUX
HOPM 1 THX 17eaiiB, IJisg JOCSATHEHHS SKUX BOHM BHJaHi. Taka BiJlIOBIAJbHICTh
BUHUKAE JIMIIE TOJ1, KOJU CyO’€KT MPUCTYIA€E O BUKOHAHHS CBOiX OOOB’SI3KIB, a HE
TOJI1, KOJIM BIH iX HE BUKOHY€ a00 cTaHe JisTH BCymneped HuM [28, ¢. 131].

B wmexax nmaHoOrO mMiAXomy BBAXKAaEThCsS, MO0 IOPUAMYHA BiAMOBIJAIBHICTD
nependayae CcyBOpe, IOCKOHAJIO IHINIaTHBHE BUKOHAHHS CBOiX OOOB’s3KIB a0o
OCMHMCJIEHHSI 0CO0OI0 BJIACHOTO OOOB’SI3KY MEpe]] CYCHLILCTBOM, PO3YMIHHS B CBITII
OT0 000B’SI3KY 3MICTY Ta 3HaYEHHS CBOIX 1M, KOpETyBaHHA CBOIX J1i 3 NOKJIAaI€HUMHU
Ha Hei 000B’sI3KaMU, sIK1 BUILTMBAIOTH 13 CYCHUIBHUX 3B’ SI3KIB JItoUHM [73, ¢. 99].

PerpocriekTrBHUN Ta TO3WTUBHHM MIAXiJ BUTVIANAIOTH caMi 10  coOi
OOMEXEHUMHU Ta TaKUMH, IO HE BiJOOpakarOTh YCIO CYTHICTh IOPUAUYHOT
BIAMOBITAJILHOCTI.

B pesynbrati cripod 00'€enHaHHS JaHUX ITAXOAIB 1 YTBOPHBCS JIBOXACIICKTHHIMA
norysi Ha BianoBiganbHICTH (P. Xauatypos, P. Aryrsan, B. CmupuoB Ta inmii). CyTtb
OiAXOAY TONATaE y KOMIUIGKCHOMY MIAXOAI — PETPOCHEKTHBHA IOpUAMYHA
BIJIMOBIJAIBHICT, BUHUKAE SIK HACHIAOK TIOPYIIEHHS BIIHOIICHL MO3UTUBHOI

IOpUJIMYHOT BIJMOBIJAIBHOCTI. [3 JaHMM MiXOJOM MU TOBHICTIO IMOTOJI)KYEMOCH,
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OCKUTBKH BBAXKAEMO, 10 BUHUKHEHHIO PETPOCTIEKTUBHOT FOPUIUYHOI BiIMOBIIaTFHOCTI
nepenye 3akpilieHHS IOPUIUIHOTO OOOB'S3KY s CyO'€ekTy 3akoHomaBriem. Jluiie
MICAS TOPYUIEHHS 3aKpillJIeHOro OOOB'S3Ky, Mg Cy0'ekTa HAcTymae OpUANYHA
BIJINIOBIIAJIbHICTD Y PETPOCIIEKTUBHOMY aCTIEKTI.

PozibpaBmucy y migxojaax 10 BU3HAYCHHS HOPUAMYHOI BIAMOBIAAIBHOCTI,
3BEPHEMO YBary Ha BUAaX OPHUIUYHOI BIAMOBIIAILHOCTI MpecTaBHUKIB. Bonomuaa O.
y cBOiil po0oTI1 [28] BAaeTbes 10 NOAUTY IOPUANYHOI BIAIOBIAAIBHOCTI aJIBOKATIB Ha!

I. nmucunuIUliHapHa  BIAMOBIMAIBHICTE  SK  OCOOJMBHA  BHJ  IOPHUIUYIHOT
BI/IMOBIIAJIBHOCTI, SIKMM 3aCTOCOBYETHLCS JI0 CHELIAIBHOTO CY0’€KTY MUCHUIUTIHAPHUX
NPaBOBIIHOCUH 32 BUYMHEHHS AUCHUIUIIHAPHOTO MPOCTYNKY, IO MPOSBISETHCA Y
HEBUKOHAHHI YM HEHAJIS)KHOMY BUKOHAHHI Cy0'€KTOM CBOIX mpodeciiitHrnX 000B’s3KIB,
1 BCTAHOBIIIOE€ 3aCTOCYBAaHHs Tepea0adyeHnX 3aKOHOM a00 HOpMaMH KOPHOPaTHBHOT
€TUKHU 3aXO/1B JUCIUILUIIHAPHOTO BIUIMBY B 3aKPIMJIEHOMY JJISl IbOTO MPOIEAYPHOMY
MOPATIKY.

3aragbHi YMOBH JUCIUILIIHAPHOI BIAMOBIJAIBLHOCTI aJBOKaTa 1 TOPSIOK
3MIACHEHHS UCHIUIUIIHAPHOTO TMPOBAHKCHHS MO0 aJBOKaTa 3aKpIlJICHO TAaKUMU
HOPMAaTHBHO-TIPABOBUMU aKTaMU K 3akoH Ykpainu «[Ipo amBokatypy Ta aaBOKaTChbKY
nisutbHICTEY Bim 05.07.2012 Ne 5076-VI [97] ta [IpaBuna agBokaTtchkoi eTuku Big 09
yepBHs 2017 poky [94].

Crarts 34 3akoHy YKpaiHu Mpo aJBOKAaTypy mepemdayae, 1o MiJICTaBOIO JIs
NPUTSATHEHHST aJBOKaTa JI0 JUCUUIUIIHAPHOI BIAMNOBIJAIBHOCTI € BYMHEHHS HUM
JTUCIMIUTIHAPHOTO TIPOCTYIKY, SKUM BHU3HAETHCSA: MOPYIICHHS BUMOT HECYMICHOCTI;
MOPYIICHHS TPUCSTH aJBOKaTa YKpaiHW; MOPYIIEHHS TPaBWI aJBOKATCHKOI €THKU;
PO3TOJIONIEHHSI aJBOKATCHKOI TAEMHUIII a00 BUMHEHHS i, 1[0 NpPU3BENAM 10 Il
PO3TOJIONICHHS; HEBUKOHAaHHS a00 HEHaJe)KHEe BHUKOHAHHSA CBOIX MpodeciitHux
O00OB’SI3KIB; HEBUKOHAHHS pIIIEHh OpraHiB aJBOKATCHKOT'O CaMOBPSIYBaHHS;
MOPYIICHHS 1HIIKUX 000B’SI3K1B aIBOKaTa, nepeadoadyeHux 3akoHoM. He € miacraBoro ass
NPUTSATHEHHS aJIBOKaTa J0 JUCIHUILIIHAPHOT BIAMOBIJATBLHOCTI BUHECEHHS CYJ0M a0o
HIIIMM OPTaHOM PIIIEHHS HE Ha KOPUCTh HOTO KIIIEHTA, CKAaCyBaHHs a00 3MiHA CyJI0BOTO

pilleHHsT a00 pINIEHHS IHIIOrO OpraHy, BHUHECEHOTO Yy CIpaBl, B SKid aJBOKaT
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3MIIACHIOBAB 3aXMCT, MPEICTAaBHUIITBO a00 HA/laBaB IHINI BHIU MPABOBOI JOMOMOTH,
SKIIIO TIPH IbOMY HE OyJI0 BYMHEHO TUCIUILIIHAPHOTO MPOoCTynKy [97, cT. 34].

[cHyIOTh HacTyIHI AMCHMIUIIHAPHUX CTATHEHHS, 1[0 MOXYTh OyTH 3aCTOCOBaHI
70 aaBokaTa: 1) momepemkeHHs; 2) 3yNMUHEHHS IpaBa Ha 3aHATTA aJBOKATCHKOIO
TISUTBHICTIO HA CTPOK BiJl OJTHOTO MICSIISA O OAHOTO POKY; 3) ISl aABOKATIB YKpaiHu
— mo30aBJICHHS] TMpaBa Ha 3aHATTA QJBOKATCHKOI JISUIBHICTIO 3 HACTYIHHUM
BUKJIIOUEHHSIM 3 €IMHOr0 PEECTpy aJABOKATIB YKpaiHW, a JJis aJBOKATIB 1HO3EMHHUX
JIepKaB — BUKITIOUEHHS 3 CIMHOTO PEECTPY a/IBOKATIB Y KpPaTHH.

JlopeuHoro, Ha Hally JIyMKy, BUIJsSAa€e Kiacu@ikalis rpyn MHOpPYIIEHb, SAKI
CTaHOBJISATH TPEIMETOM JTUCHUIUTIHAPHUX CKapr Ha ajBOKaTiB, 3ampornoHoBaHa JI.
YexkmapboBOIO, a CaMe:

1) nopyumeHHs y BUIVISIAI TOIIKOJKEHHS MailHa KIII€HTa, B TOM YHUCIHI
MOIIKO/PKEHHSI YM 3aryOJieHHS JOKYMEHTIB KIIi€HTa, 1o OynM mepelaHi aaBoKaTy y
3B’SI3KY 13 HaJJaHHSIM MTPaBHUYO] JJOTIOMOTH;

2) mopyIIeHHs CTPOKIB Ta 00CATIB HAJaHHS MPABOBOI JOMOMOTH (MTOJAAHHS CKapr
13 TMpOMyCKaM CTPOKIB, HECBO€YACHE TMOJAHHSA MPOLECYaTbHUX JOKYMEHTIB 0
JIEp’)KaBHUX OpraHiB, HI0 TITHE 3a COOOK0 HACTAaHHS HECHPUSTIMBUX HACTIAKIB JJIs
KIIIEHTA);

3) YHUKHEHHSI BUKOHAHHSI CBOiX IpodeciitHuX 000B’s3KIB (HAlpUKIaa, y HESBLI
B CYJ/IOBI1 3acCiJJaHHs, JUIsl TPOBENICHHS CIIAYMX J1i, B OTpUMaHH1 TOHOpapy 0e3 Ha/laHHA
npodeciiHOi MPaBHUUOI JOTIOMOTH);

4) BCTaHOBIEHHS TMPOQECiiHOT HEKOMIETEHTHOCTI, SIK HANpUKJIaaA, HaJIaHHA
KOHCYJIbTallli Ha OCHOB1 Y€ HEYMHHOT'O 3aKOHOAABCTBA, HAMMCAHHS MPOILECyaIbHUX
JTOKYMEHTIB, sIKi MICTATh TpyOi moMuiku, Henoumiku [ 150, c. 60].

II. uBUIBHO-TIPaBOBA BIAMOBIAAIBHICTH SK BHUJA FOPUAMYHOI BiJMOBIAAIBHOCTI,
KW 3aCTOCOBYETHCS IO CIEHIiaJbHOTO CyO’€KTy 3a BUYMHEHHS IMBLIHHOTO
MPABOMOPYIIEHHS: HEBUKOHAHHS  JIOTOBIPHOTO 3000B’Si3aHHS ~ MaiWHOBOTO  Ta
HEMAafHOBOTO XapaKTepy y BCTAHOBIICHUH CTPOK a00 BUKOHAHHS HEHAICKHUM YHHOM,
3aMoAisTHHS 1103aJI0TOBIPHOT MIKOAU (LIMBUILHO-IPABOBOTO MPOCTYIIKY) 310pOB’10 a00

MaiHy 0co0wu.
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IlimcTaBaMu HACTaHHS MHMBLIBLHOI BIIIIOBIMAIIBHOCTI € TIPOTHIIPABHE, IIKITHUBE,
BUHHE JIISTHHSI 0COOM, SIKa 3aB/laBajia MIKOAM. Y HayIll IUBUILHOTO MpaBa aKT 3aBIaHHS
IIKOJU NPUUHITO MOAUISITA Ha TaKl CKJIAJO0Bl €JIEMEHTH: a) MPOTUIIPaBHA MOBEIHKA
0ocoOu; 0) HaCTaHHS LIKOAM, B) MPUYMHHUHI 3B’ 30K MIXK ABOMA MEPUIMMU €IEMEHTAMH,
r') BUHa 0coOu, 110 3aBaaBaia mkoau. llepiii Tpu yMOBU € 00’ €KTUBHUMHU, a YETBEPTA
(BuHA) € cy0’€KTUBHOIO MiCTaBOIO IUBIILHO-TIPABOBOT B1IMOBIIAILHOCTI.

3a3Buyaid, miJ 4ac poO3IJISAYy MUTAHHS LMUBLILHO-MPABOBOI BIAMOBIIAIBHOCTI,
PO3MIISIIAETHCS  BIAMOBIJANBHICTh aJBOKAaTa 3a HEBUKOHAHHS CBOiX mpodeciiiHux
00O0B'SI3KIB Tepe] TOBIPUTENEM, 13 SIKUM y aJBOKaTa YKJIAJCHO JOTOBIp MPO HaJaHHSA
MPaBOBOi JTOMOMOIH. B KOHTEKCTI Takoi BIAMOBINAIBHOCTI CIIJ KOHCTATyBaTH, WIO
nyHTKoM 14 gactunu 1 crarti 23 3akony Ykpainu «[Ipo ajBokaTypy Ta aJBOKaTChKY
TSUTBHICTEY MaKCHUMaJbHO 3axXWINA€ BiJ MNPUTATHEHHS JIO IIMBUIBHO-IIPABOBOT
BI/IMOBINAJIBHOCT]I ~ AJIBOKATIB, OCKUIBKM TMependadae 3a00pOHY MPUTAraTH 110
KPUMIHAJIBHOI UM 1HIIOT BIIMOBIAIbHOCTI afiBOKaTa (0Co0y, CTOCOBHO SIKOT IPUITMHEHO
ab0 3yNMMHEHO MpaBO Ha 3aHATTA AaJBOKATCHKOIO ISITbHICTIO) a00 MOTPOXXKyBaTH
3aCTOCYBaHHSIM BIIMOBIAAIBHOCTI Yy 3B’SI3KY 13 3[IACHEHHSM HUM aJBOKATCHKOI
MISJTBHOCTI 3T1IHO 13 3aKOHOM.

Sk 3a3Havae y cBoiil podoti M.B. KpaBueHnko: «...I3 aHanmizy aucuuruiiHapHOT
npaktuku KJIKA, mo 95% nopyiiens 3 00Ky aaBOKaTiB, 10 OyJIO MPEAMETOM PO3TIISLY,
MOB’s13aH1 3 OTPUMAHHSM ILJIaTH 32 JJOTOBOPOM 1 HEHAJIE)KHUM BHUKOHAHHSIM 3000B’s13aHb
3 MOJAJBIIMM YXWUJIEHHSM BiJ CHUIKYBAaHHSA 13 KJIIEHTOM, YXWJICHHSIM BiJl YKJIaJaHHS
noroBopy. KpiM Toro, Ha MpakTHIll 4aCTO BHUHHUKAIOTH MPETEH31i 1I0J0 3aBUIICHHS
Tapudy 3aXMCHUKA Ta BUMOTH IMOBEPHYTH HE BIANPAIIbOBAH1 3aXHUCHUKOM KOIITHY» [63, C.
4].

[lepeBakHa yacTuHa BITUM3HIHOI HaykoBoi ciyibHOTH (KpaBuenko M.B., M. Ta
H. MakciMeHIieBH Ta iHIIl1) TPUXOAATH JO BUCHOBKY IPO T€, 110 JJaHA HOpMa HIBEJIOE
BIJIIIIKOTYBaHHS 30MTKIB KIIIEHTY B pa3l MOPYLIEHHs aJBOKaTOM CBOiX 3000B’s13aHb, 1110,
gk ctBepkye M.B. KpaBueHnko:

1) ycknanHIO€e 3aCTOCYBaHHs MPaBOBUX HACIHIJIKIB, epe0aueHux riaaBoro S1 cr.

611-623 11K Ykpainu, moa0 BiANOBITAIBHOCTI 3a MOPYIIEHHS 3000B’ 13aHb;



119

2) YHEMOKJIMBIIIOE 3aCTOCYBaHHS 3a0€31€YeHHs BUKOHAHHS 3000B’s13aHb, TAKUX
sk HeycToka (maparpad 2 rmaBu 49 1K Ykpainn);

3) oOMexye caHKIIIT 3a TOPYIICHHS a/IBOKATIB JIUIIE TUCIUILTIHAPHUMU;

4) € BIAXWICHHAM BiJ MPUHLHUITY PIBHOCTI CTOPIH HUBUIBHUX MPABOBIAHOCHUH,
skl BctaHosyenuid 1. 1 cr. 1 IIK Vkpainu, Ta cBo6oau 10oroBopy;

5) cTBOpIOE HAUOLIBII COPUATIANBI Ta KOM(DOPTHI yMOBH IPO(DHECIMHOT NIITBHOCTI
a/IBOKaTiB.

[Ipu npomy, Taka BIANOBIAAIBHICTh 3aTUINAETHCA ISl MPEICTABHUKIB CTOPIH
CHOpY, Kl TPEJICTaBISAIOTh IHTEPECH CBOIX KIIE€HTIB, Ha IMIJACTaBl JOTOBOPY MPO
HaJIaHHS MPaBoBO1 gornomoru [64, c. 131].

Opnak, sK npaBWIbHO 3BepTaroTh yBary M. MakcimenueB ta H. MakcimeHiieBa
[71; c. 19], 3acTocyBaHHs 3aXOAiB MPUMYCY, CAHKIIIi Ta 1HIIMX 3aXOJIB BILUIUBY /10
aJiBOKaTa B TOPSAKY IUBUILHO-TIPABOBOI BIAMOBIIAIBLHOCTI CYTTEBO PO3IIUPUIOCH
octaHHIM 4yacoM. Tak, 13 uepBHs 2021 p. mie Hakaz Min’rocty «lIpo aesiki nutanHs
3aCTOCYBaHHs 3aXO0JiB BIUIMBY MiHicTepcTBOM rocTullii Ykpainm» Ne 2112/5 [101].
Haxka3 ¢opmye 3acaam 3aCTOCyBaHHS CaHKIITHOTO MEXaHI3My pealiizallii 3aKOHy PO
(1HaHCOBUI MOHITOPHUHT, 30KpEMa CTOCOBHO aJIBOKATIB.

3akoHomaBelnb BOawae, 1O Jlepk(pIHMOHITOPUHI Ma€ CTEXKUTH, YU HE
3aJly4arOThCs aJBOKATH, aJIBOKATChKI OOpO Ta 00 ’€qHAHHA JIO CXEM BIJIMHBaHHS
KOUITIB, Jeraji3auii KOIITIB Mij 4ac MpoJaxy, IHIIKUX (GOPM BITUYKEHHS HEPYXOMOCTI,
MaiiHa, 10 CTBOPEHHSI CTPYKTYp 3 O3HaKaMU (DIKTUBHOCTI; Ma€ CTaBUTHUCS 3 MiJ03POIO
70 HEIPO30pOCTi, NMPUXOBYBAaHHA MIMCHUX OcHedimiapiB TOIIO, TOOTO 10 TaKUX JIii
aJIBOKATIB 3a y4acTi B omeparisfx, Kl OUIbII-MEHII cQOpMyJIbOBaHI y CHEIlalbHIN
[Toctanosi KaGinery MinictpiB Ykpainu Bin 9 Bepecus 2020 p. Ne 850, mo nalyna
guHHOCTI 1 ciunsg 2021 p. [41]

III. agmiHicTpaTMBHA Ta KpUMIHAJIbHA BIANOBIIANBHICTh a/IBOKATA.

[ToromxyemMoch 13 psIoM BUYEHHX, Kl 3ayBaxyroTh, 0 Koaekc Ykpainu mpo
aJMIHICTpaTUBHI NopymieHHsa Ta KpuMiHanbHUIM KOACKC YKpaiHU HE MICTUTh MPSIMHX
HOpPM II0JI0 BIAMOBITAJIBPHOCTI aJBOKaTa 3a BYMHEHHS 3J0YMHY. AJIBOKAaT Hece

KpUMIHAJIBHY BIJIMOBINANBHICTh TaK CaMo, SIK ¥ 1HII 0COOM, a MOoro CTaTyc >KOAHUM



120

YMHOM HE BIIMBA€E HA CTYMiHb HOTO BUHU Ta MIpy MOKapaHHS.

Tomy, wa Hamy aAyMmMKy, Hapasl aIMIHICTpaTUBHY Ta KpHUMIHAJIbHY
BIJIMOB1IAJIBHICTD aJBOKAaTa BUOKPEMITIOBATH HEJOILIHHO.

Kpim Toro, mepen 1HCTUTYTOM NpEACTaBHUIITBA IOCTAa€ BUKIIOYHA Mpoliema,
fKa, y 3B’SI3KY 13 BIIPOBAKCHHAM aJBOKATCbKOi MOHOMOIIi, HaOyBae Bce OLIBIIOT
akTyanbHOCTI. Tak, Ha BIAMIHY BiA OUIBIIOCTI 3apyOLKHHMX KpaiH, 3aKOHOJABCTBO
Vkpainu He mnepenbayae cTpaxyBaHHS NpodeciiHOl BiAMOBIAAIBHOCTI aJBOKATIB,
30KpeMa 4acTKOBOTO a00 MOBHOTO BIIIKOJYBaHHS 30WMTKIB KIIEHTOBI 32 aIBOKATChKI
noMwiku. 3akoH Ykpainu «lIpo anBokaTypy Ta aJBOKAaTChbKy AisUIBHICTEY [97]
3aKpIIUTIOE  TIOPSAJIOK TPHUTATHEHHS aJBOKATIB JO0 BIANOBIJAIBHOCTI, OJIHAK B

3a3HAYCHOMY 3aKOH1 (DaKTHYHO HAETHCS JIUIIE PO AUCIHUILTIHAPHY BiIMOBITATHHICTS.
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BucHoBku 10 po3ainy 2

3a JOMOMOTM TaKOIro 3arajlbHOro (opManbHO-JIOTITYHOTO METOAY K aHali3 y
JIPYroMy pO3AUIL  JOCTKYBAJIWCh BHUAM MPEJACTABHUIITBA B aJAMIHICTPATUBHOMY
CYIOUYMHCTBl Ta IHIMUX BHUAAX OPUAUYHHX TmporeciB. OcoOnMBYy BaKIUBICTH
JOOCTIPKEHHS JAaHOr0 I1HCTUTYTY CaMe€ B paMKax aJMIHICTPAaTUBHOIO CYJOYMHCTBA
OOTpyHTOBAHO CIENM(IKOI MyOIIYHO-TIPABOBUX CIIOPiB, CIIPABEJIMBE BUPIMICHHS SIKUX
Mae BiIOyBaTUCh y Oyab-sKiM coOIlialibHIN JeprkaBi, TOOTO aepiKaBi, MISIIBHICTH SKOi
XapaKTEPU3YEThCS CHPSIMOBAHICTIO HA COIlalbHI IIHHOCTI, HA CTBOPEHHS YMOB, fKI

3a0€3MeYyr0Th T'IHE )KUTTS 1 BUIbHUM PO3BUTOK OCOOMCTOCTI.

ApPryMeHTOBaHO, 1110 aIMIHICTpPATUBHE CYJOYMHCTBO, HA BIIMIHY B1J LIUBLILHOTO
Y1 KPUMIHAIBHOTO, BUPIIIYE KOH(MIIKTA MK BIIaIHUMU 1 HEBJIATHUMU CYO’ €KTAMH, TOMY
MPEICTaBHUK Y TAKUX CIIOpPaX BUKOHYE KIIOYOBY POJIb — MOCEPETHUKA MIXK 1HAUBIIOM 1
JIep’KaBoro, 10 3abe3neuye peanizalliio mpaBa Ha crpaBeaiuBuil cya. Oco0auBoi Baru
Takuil cTaTyc HaOyBa€e B yMOBax BOEHHOTO CTaHy, KOJM OallaHC MDK IYOJIIYHUM 1
NPUBATHUM IHTEPECOM 3MILIY€EThCSA, a OTKE MPEJICTAaBHULTBO CTa€ BAKIMBUM

THCTPYMEHTOM FOPUIUYHOTO 3aXUCTY.

AKIIGHTOBaHO yBary Ha JUXOTOMIi MpOIECYaJbHOr0 MpPEJCTaBHUIITBA, SKa
MPOSBIIAETHCA y MO HA MIPEICTABHUIITBO 32 3aKOHOM Ta JOrOBOpoM. [laHe siBuIie Ha
IYMKY aBTOpa iCHy€ 4yepe3 iICHyBaHHS COLIaJIbHOI Ta MPaBO3aXUCHOI PYHKIIT AepxKaBu. 3
OJIHI€T CTOPOHM JiepKaBa Ma€ IIKJIYBaTHUCh MPO 3a0€3MeUeHHs TITHOTO PIBHSA KUTTS
TpOMaJIsiH, B TOMY YHUCII THX, SKi 3 00 €KTUBHUX MPUYMH HE MOXYTh OpaTd ydacTh
y CTBOPEHHI MarepiajibHUX Ojar — JITH, 1HBAJIIIW, JIOAUM MNOXUIIOr0 BIKY TOIIO, IO
IPU3BOJUTH O HEOOXIAHOCTI 3a0€3MEUeHHs JIIEBOTO MEXaHI3MY 3aXHUCTY IHTEpECIB Ta
MIpaB TaKWX JIFOJICH Yepe3 YIOBHOBAKECHHSI PSIJi OPTaHiB, IHIMUX 0Ci0 Ha MPEACTaBHUIITBO
TakuX OcCl0 y cyai. 3 IHIIOI CTOPOHM NPABOBIAHOCHHU MDK YYaCHUKAaMU IMOCTIHHO

YCKJIQAHIOIOTHCA, BiAOyBaeThCcs TOTIMONCHHS cremianizamnid (mpodeciii), a TomMy
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MPEICTaBHUIITBO B CyI1 MOTPeOye ydacTi ¢axiBIsg-MpaBHUKA, SKHIA IPOUTIIIOB CHEIIaTbHY

MiATOTOBKY.

Buchnyemo, mo 0e3 (pyHKIIOHYBaHHS 1HCTUTYTY HE3aleXHOro (BiA JepikaBH)
IIPEICTaBHULITBA HEMOKJIMBO 3a0€3ME€UNTH T'POMAISIHUHY IPABO Ha JOCTYH A0 CyAy B
MOBHIM MIpi, TUM OUIbLIE y CHOpax 13 opraHaMu camoi Jep:kaBu. B xoal npoBeaeHoro
HAMU  TEOPETUKO-IIPABOBOIO  JIOCHIDKEHHS, BIAMITUMO, II0 TPAaBOBHM CTaTyc
NpPEJCTaBHUKA HE € TOTOXKHHUM 3a 00CSIroM IpaBOMYy CTaTyCy CaMoro JOBIpUTEI,

XapaKTePU3YETHCSA HASBHICTH CTIeU()IIHUX BUIIB BIAMOBIIATHHOCTI.

OOrpyHTOBaHO, 1110 IHCTUTYIIHE TIIyMauy€HHsI CaMOIIPEICTaBHUIITBA IOPUITUHUX
oci0, 3akpimeHe y uyuHHOMY KAC Vkpainu, € AUCKYCIHHUM, OCKUIBKH Y4YacTh
KEepIBHMKA, 4YJ€Ha BHMKOHABYOIO OpraHy YW IHOIOTO HalMaHOIrO TMpalliBHUKA He
BIJIMOBIZA€ ~ CYTHOCTI  CAMOIPEICTABHUIITBA, a €  (PaKTUYHO  JIOTOBIPHUM
NPEICTaBHULITBOM. Take 3aKOHOJABYE IOJIO)KEHHSA, HA JYMKY aBTOpa, € CIIOCOOOM
YHUKHEHHS 1 «aJBOKaTCbKOI MOHOIIOJIi», BTIM CyNepEeYUTh JOTIII NPEACTABHUIITBA SIK
J€JIerOBaHOr0 IHCTUTYTY. IIpOnOHYeThCS 3aMUIIMTH CAMONPEACTAaBHHULTBO SIK SIBUILE
JMIIE Ui JEP’KaBHUX OPraHiB, BUKIIOYMBIIM MOXJIMBICTh CYJOBOTO IMPEACTABHUIITBA

MPUBATHUX IOPUIUYHUX OCIO X MOCaJOBUMHU OCOOAMHU.

BusznaueHo, 1110 IpeAICcTaBHUIITBO Y CIIpaBax Mpo OAaHKPYTCTBO Mae€ cnerudiky: Ha
NEBHUX e€Tamax chpaBd (YHKIIIO TpeJcCTaBHUKA OOp)KHWKA BUKOHYE apOiTpakHUN
KepyIOUHii, SKHM X04 1 HE € KJIACHYHUM NPEJICTAaBHUKOM, ajie¢ HAJUICHUNH MPaBOM
BUCTYIIATH B CyJi Bix iMeHi GaHKpyTa. Moro craryc moegHye B co0i 03HAKH HOCAI0BOI
0co0M, MpeJCTaBHUKA Ta JACPKABHOTO YIMOBHOBAXXEHOTO, a TOMY BHMAarae OKpPEMOro

3dKOHOJAaB40I'0 BPCTYJIOBAHHA.

Po3kputo mnpoOnemMHI acmekTH peanmizaiii MNpeACTaBHUIBKUX TOBHOBAXECHb

MpOKypopa Ta YIIOBHOBAYKEHOTO 3 MPaB JIOINHHU.

30kpema, MPOKYypopy INMpUTaMaHHA ITiJIBHINECHA IMpOIeCyallbHa OOTPYHTOBAHICTh
IIpU peastizallii npeICTaBHULITBA — BiH IOBUHEH JOBECTHU HE JIUIIE MOPYUIEHHS IHTEPECIB
JIEp’KaBU, a ¥ HEMOXJIMBICTh 3aXHCTy IITUMHU IHTepecaMu 3 OOKY BiJIMOBIHOTO OpraHy.

AHazoriyHo, 0OMeXeHHsI TOBHOBaXXEHb Y OBHOBaskeHOTO BepxoBHoi Pagu Ykpainu 3
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MpaB JIOJWHU Ha 3BEPHEHHS 10 CyIy 3 MO30BaMH Ha 3aXHUCT CYCHUILHUX IHTEPECiB
BUSIBIJIMCHh HA TIPAKTHUIll MEPEIIKOI0I0 10 €(hEeKTHBHOTO 3aXUCTy MPaB HEBU3HAUECHOTO

Koa oci0. Ile Bkazye Ha K0J1i31i B 3aKOHOJJaBCTBI Ta MOTPEOY MOT0 BIOCKOHAICHHS.

OOrpyHTOBaHO  HEOOXITHICTh  HOPMATHBHOTO  TEPEOCMHUCICHHS  TOHATH
«CaMOTIPEICTABHUIITBOY, IIPEIICTABHUIITBO 3a TIOCAI0I0» Ta «y4acTh B IHTepecax iHIINX

0oc10».

3anpornoHOBaHO 3aKOHOJABYE PO3MEXKYBAHHS MPEACTABHHUKIB SK TMOBIPEHHX 3a
JIOTOBOPOM  (BKJIFOYAIOUM aJBOKATIB) 1 cCHEeUUPIYHUX CYO’€KTIB 13 J€JIErOBaHUMU
3aKOHOJABCTBOM MOBHOBAKEHHAMH (IIPOKYPOP, OMOYICMEH, JIIKBIAATOP), IO JO3BOJIHUTh
VHUKHYTH TUIyTaHUHU B TPOLECYAIbHOMY CTAaTyCl OCTaHHIX Ta MHIABUIIMTH TapaHTil

PaBOBOi BU3HAYEHOCTI.

JloBenieHo, 10 BIANOBIAAIBHICTh MPEACTABHUKA B aJMIHICTPATUBHOMY MpOIIEC]
Ma€ CKJIAJHy CTPYKTYpy Ta OXOIUIIOE JUCHUILUIIHAPHY, LHUBUILHO-IPABOBY,
aJIMIHICTPATUBHY Ta KpUMIHAIBHY (OpMH. Y CydacCHHUX YMOBax 0COOJMBOI aKTyalbHOCTI
HaOyBae cTpaxyBaHHs MpoQeciiiHol BiAMOBIJAIBHOCTI MPEACTABHUKA, IO € YCTAJICHOIO
MPAKTUKOIO Y €BPONEHCHKUX KpaiHaX, OJIHAK BIJICYTHE B YKPAiHCHKOMY 3aKOHOJIaBCTBI.
[le yHEMOXXJIMBIIOE€ TTOBHOIIIHHE BIINIKOAYBAHHS IIKOAM KIIEHTY B Pa3l aJiBOKATChKOT

IIOMMIJIKH.

3 ypaxyBaHHSIM Cy/JOBOi TPAaKTUKU Ta HAYKOBUX TO3MIH CHOPMYIHOBAHO

MIPOTIO3UITIT IIO/I0 YIOCKOHAJIEHHS MPABOBOTO CTATYyCy MpEeICTaBHUKA:

3aKOHOJIaBYe YTOUHEHHs e(iHIIIi TPOIeCyalbHOTO MPEICTaBHUIITBA;
e PO3MEXYBAHHS MOHATH «IPEICTABHUK» 1 «yYACHUK CIIPABN»;

e BIIPOBA[KCHHA OOOB’SI3KOBOTO CTpaxyBaHHS NPOQECiiiHOT BIAMOBIAATBHOCTI

aJIBOKATIB;

° BaKpiHHeHHSI IIOBHOBa)XXEHb Y IOBHOBaXXEHOI'O 3 I1paB JJIOAWHU I10AaBaTH I1I030BU B

1HTepecax CyCILUIbCTBA;
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e UYITKE HOPMATHBHE OKPECICHHA CTAaTyCy apOITPaKHOTO KEpyKUoro sk
MPOIIECYATBHOTO TIPEJICTABHUKA OAHKPYTa, B TOMY YHKCIII IUIIXOM BHECEHHS 3MiH

1o cT. 53, 55, 56 KAC VYkpainu.
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PO31JI 3. HAITPAMM PO3BUTKY IHCTUTYTY HPEACTABHUIITBA B
AIMIHICTPATUBHOMY CYJAOYUHCTBI

3.1. 3apyOizkHuii JOCBIX NPEeACTABHUUTBA B aAMiHICTPATUBHOMY CY/104YHHCTBI
Ta MOKJIMBOCTI HOr0 BUKOPUCTAHHSA B Y KpaiHi

[TpuHUMD po3MOALTY BIaAM HA 3aKOHOJAaBUy, BUKOHAaBUY 1 CyJOBY B Cy4aCHHUX
JIEMOKpPaTUYHUX JEepKaBaxX XapaKTepU3ye€TbCs HASBHICTIO MEXaHI3MYy CTPUMYBaHHS 1
OaHUM 13 €JIEMEHTIB I[bOTO MEXaHI3My € aJIMIHICTpaTHUBHE CYJOYMHCTBO K (opMma
CYZOBOT'O KOHTPOJIIO 32 JISUIbHICTIO BUKOHABUOI BJIa/H, sika 3a0e3neuye 3aXUCT MpaB Ta

CBOOO/I JIFOIMHU BiJl HETIPABOMIPHUX [1H (0€3a1IbHOCTI) OpraHiB MyOIiuyHOT BIaIH.

Sk coymHO 3ayBakye y cBoiil po6oti B. Ltopa, 3axiiHUMU BYEHUMHU CTBOPEHO
rMOOKui (PyHAAMEHT, LIUTICHE BUEHHS MPO MPEICTABHULITBO, IKE OXOIUIIOE PSAJl MUTAHb,
HE BJIACTUBHMX BITYM3HSHHUM IIpaIsiM, IO IOB’S3aHO 13 BIAMIHHOCTAMH Y METOJOJIOTI]
HAYKOBHUX JIOCIIIPKEHb Ta MEXaHI3Mi1 IPaBOBOTO pEryIIOBAaHHS TMpPEACTaBHUITBA B
VYkpaini Ta 3a kopaoHoM. Hanpukian, y pokyci 3akopJJOHHUX BUYECHUX MepeOyBarOTh TaKi
NUTAHHS SIK TOJUI MPEJCTaBHUIBKUX MOBHOBAXEHb HA «3BHYalHI» (usual), «ysBHI»
(implied) Ta «sBHI» (apparent), yYMOBM BUHHUKHEHHS TOBHOBAXEHB, IPABO TPETIX 0Ci0 Ha
1HpOpMaILliI0 TPO YMOBH 3IMCHEHHS MPEACTABHUITBA, KOHTPOJIb MPUHIIMIANIA, TOOTO
npoOsemMu, sKi Hapasl He 3HAWILIM IUTICHOTO BIAOOpaKEHHS y Mpalfix YKpaiHChKHUX

HaykoBIiB [ 147, c. 129].

3a TakuX YMOB, JTOCII/DKCHHSI, aHAl3 Ta 3aMO3WYeHHs JOCBiMY Kpain 3aximHoi
€Bpony, B yMOBaX 3a/ICKJIAPOBAHOTO KYpCy Ha €BPONEMCHKY IHTErpalii0 CIPUYHHSIE
aKTyaJbHICTh JJAHUX JOCIIKEHb. B yMoBax peainizaiiii Yroau npo acomiaiiio YKpainu
ta €Bponeiickkoro Coro3y (€C) [143], 3Bakarouum Ha CyTTEBE pPO3LIUPEHHS cdep
nyOJI1YHO-IIPAaBOBOrO Ta BIAJAHO-PO3MOPSIUOrO XapakTepy, HalOyBa€ aKTyalbHOCTI

npobiieMa MnpoBeieHHs ePEeKTUBHOI Cy10BO1 pepopmu B YKpaiHi, B TOMY YUCII IIJISXOM
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YIOCKOHAJICHHS 1HCTUTYTY MPEICTaBHUIITBA B aJMIHICTPAaTUBHOMY CyIOYMHCTBI. Kpim
bOT0, 3HAYHUI BIUIMB Ha OpraHizaiiio aaMiHICTPaTUBHOIO CYAOYMHCTBA MAalOTh
Ha/IHAI[IOHATIBHI, IHTETpalliiiHl mpolecH, sKi BiIOYBalIOThCS Ha TEpeHaX, 30Kpema, 1
€BpOIEICHLKOr0 mpocTtopy. Tomy, Hampukian, Ti KpaiHd, $KI HE BXOISTh [0
€poneiicbkoro Coro3y, TakoXk 3a3HaIOTh BIAYYTHOTO BIUIMBY MIKHApOIHUX CYAOBHX

YCTaHOB.

O1uiHIOI0YM CyYacHHUM cTaH 3akoHo1aBcTBa €C, Tpeba BU3HATH, 1110 €EBPONEUCHKUM
3aKOHOJABIEM OyJ0 3p00JICHO JOCUTH OaraTo B paMKax MPaBOBOi peryiaMeHTalli
JISUTBHOCTI 3 HAJIaHHS TOCIYT TPEACTaBHUIITBA Ta IOPUIUYHUX TOCIYT 3arajom,
BOJIHOYAC IMBLILHO-IIPABOBE PETYJIOBAHHS AISUIBHOCTI 3 HaJaHHS MPaBHUYUX MOCITYT
3aJMIIAE€ThCS MUTAHHSAM HAI[IOHAJIbHOIT IOPUCAMKIIL, IO CIPUYHUHSE HEPIBHOMIPHICTH
MIPaBOBOI'O PEryJIIOBaHHS y JAepxkaBax-wieHax €C, 30kpemMa y mUTaHHAX TpodeciiHoro
JOCTYIly, CTaHAApTIB HAJaHHS MPABHUYUX IOCIYT, MEX aJBOKATCHKOI MOHOMOJII Ta
BU3HAHHS MPEACTABHUIITBA B TPAHCKOPJOHHUX CIIOpPAX.

[luTaHHsS PO3BUTKY IHCTUTYTY HpO(ECIMHHOrO MPEeACTABHUITBA 3aKOPAOHOM
BUBYAJIM BITYU3HIHI Ta 3apyOikHI BUeHi. Cepell ydeHUX, K1 3pO0OMIN MOMITHHI BHECOK
y BUBUEHHS OKpECIIeHUX uTaHb, B. b. ABep’sinoBa, M. I. Anydpiesa, I'. B. Aramanuyxka,
€.B. bepexnoi, O. 1. besnanosoi, FO. II. butsaka, O.M. Benuuko, T.b. Binbuuk, O.IL
I'etemanens, C.M. I'ycapoBa, B.O. 3apocuno, T.O. Komomoenp, B.K.Konmnakosa, A.
T. Komswoka, M. H. Kypka, B. B. Maptunoscekoro, O. I. Mukonenka,0. M. My3uuyka,
O. B. Heroguenka, O. 1. Ocranenka, B. I1. [letkoBa, B. M. Ilnimkina, O.C. [IponeBuua,
O.1O. Cunsscekoi, A.O. Cobakaps, Yexkmaprosa JI. FO., O. llep6antok, O.H. SApmuma

Ta IHITUX HAyKOBIIIB.

VY cBoiii po6ori JI. 1. [Taxonok Harosiomnrye Ha HEOOXiTHOCTI TPOBEICHHS aHAI3Y
3apyODKHOTO JIOCBITy K CIOCOOY MiJIBUIIEHHS SKOCTI Ta €(eKTHUBHOCTI PO30yI0BH
HaI[IOHAJIBHUX 1HCTUTYIIIH, OCOOJIMBO Yy BUMAAKaX, KOJHM TAaKHK JOCBI BIACYTHIHN y Tii 41

HII cdepi [85].

Ha wnamy nymKy, NUTaHHS 3all03UY€HHS €BPONEHCHKOrO MOCBiAY MOOYIO0BU

aI[MiHiCTpaTI/IBHOI‘O CYOAOYMHCTBA IJIA pralHI/I B)KE€ HE TUIBKH ITHTaHHS 34CTOCYBAHHA
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YCIIIITHOTO JOCBiTy, @ HEOOXIAHICTh, 3yMOBJICHA IHTETpali€l0 YKpaiHu 10 €IUHOTO
MPaBOBOTO TOJs Kpain €Bpornericbkoro Coro3y (acquis communautaire, y mepekiai 3

¢p. - HanOanus CIiBTOBapHCTBA).

I[Ipy 1poMy, HaraJbHa HEOOXIIHICTh JOCIDKEHHS Ta BHKOPHUCTAHHS
€BPOIEMCHKOrO JIOCBiMY TIpeaAcTaBHUIITBA oOrpyHToBana O.M. Bemuukom, skuii
JTOTPUMYETHCS TO3UITIT BAKOPUCTAHHS MOPIBHSUTBHIUX HAYKOBUX JTOCIIIKEHB K KPAI[OTO
THCTPYMEHTY JUIsl MOPIBHSHHS pPE3yJIbTaTiB AISUNIBHOCTI, 3aMO3MYEHHS Ta MOJIMIICHHS

YCHIIITHOTO JOCBIY.

ABTOp BHCHY€E, IO HE JUBISYUCH HAa OpraHi3alliifHi BIIMIHHOCTI B PI3HUX
Jep)kaBax, MPEICTaBHUIITBO B aIMIHICTPATUBHOMY IIpOIleCi Ma€ BIAMOBIAATH €IWHUM
CTaHJapTaM 1 IPOIECyaAIbHUM TapaHTisAM, SKi 3akpirieHi B KOHBEHIIT mpo 3aXuCT Tpas
JIIOJJMHU Ta OCHOBHUX CBOOOJ Ta psi/l IHIIKX HOPMATUBHO-IIPABOBUX TOKYMEHTIB. Tomy,
OOTPYHTOBYETHCS JIOLUIBHICT, TapMOHI3aIlli BITUM3HSHOIO 3aKOHOAABCTBA Yy cdepi
MPEICTAaBHUIITBA Ta aJBOKATYpH 13 KOHKPETHUMHU HOPMATHBHO-TIPABOBUMH aKTaMH, a

caMce:

1) KonBeHmis mpo 3axuCT MpaB JIIOJAMHU 1 OCHOBOIOJIOXKHHUX CBOOOA BIJ

04.11.1950 p.;

2) 3aranbHM KOJAEKC TpaBWJI A aJABOKAaTIB KpaiH €BpONEUCHKOro

CniBToBapucTBa B K0BTH1 1988 poky;

3) OcHOBHI MONOKEHHS MPO poib aaBokaTiB, mpuitHATi VIII Korrpecom OOH 1o

3aro6iranHio 3104nHam y ceprai 1990 p.;

4) Pexomenparrist Ne R(84) 15 Komitety MiHICTpiB Aep:kaBaM-4jieHaM CTOCOBHO

myOJIiYHO-TIPaBOBOT BIATIOBIMATBHOCTI 32 TPUYMHEHY IIIKOY;

5) Pexomenpariiss Ne R (2000) 21 Komirery MiHICTpiB AeprkaBaM-4ieHaM PO

cBobOoay mpodeciitHoi aismpHOCTI anBokatiB Big 25.10.2000 p.;

6) Pexomenmanig Ne R (2001) 9 Komirery MinictpiB Panu €Bponu nepxaBam-
YJieHaM WIOJ0 aJbTEPHATHB CYIOBOMY pO3IJISAY CHOpPIB MIK aAMIHICTPATUBHUMU

opraHamu i cropoHaMu-ipuBaTHUMEU ocobamu Big 05.09.2001 p. [15, c. 166]
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B xoHTEKCTI €BpOIHTETpAITHIX TIPOIIECiB B YKpaiHi, 0COOIMBY yBary 3aciiyroBye
npausg Yymak B.B., y skiit aBtop nocnimkye nocsin Himewunnu (OPH) sk omniel 13
HaWMOTYKHIIMX KpaiH €BponM MI0J0 HaJaHHsS MPAaBOBOI JIOMOMOTH aJBOKaTaMu IpHU
3MIMCHEHHS TPaBOCY/JS B 3arajbHUX 1 CHEIlATi30BaHUX aJMIHICTPATUBHUX CY/ax.

ABTOp y pe3yNbTaTi IPONOHYE:

- YIOCKOHAJIUTHA MEXaH13M BIJIMOBIJATHHOCTI aIBOKAaTa 32 HEHAJIE)KHE BUKOHAHHS
CBOIX OOOB’SI3KIB IUISIXOM PO3IIMPEHHS KOJIa TUCHUIUTIHAPHUX CTATHEHB, 0 MOXYTh
3aCTOCOBYBATHCS JI0 a/IBOKATA 32 HEHAJIC)KHE BUKOHAHHS HUM CBOIX TOBHOBAXEHB, TAKUX

Ak mrpad Ta Jg0oraHa;

- 3aKOHOJAaBYE 3alpOBa/DKEHHS BHYTPIMIHKOI  JudepeHiiamii npeacTaBHUKIB

aJIBOKaTChKO1 poecii Ha aJJBOKATIB Ta aJIBOKATIB-CIEII1AJTICTIB,;

- posrasgHyTH JocBin  HiMmewunHu, B SKiii B poil MpEeACTaBHHUKIB B
aJIMIHICTPaTUBHOMY CYJIOUYMHCTBI HA PIBHI 3 aJBOKaTaMy MOKYTh BUCTYIIaTH BUKJIagadi

BUIIMX HAaBYAJIbHUX 3aKJIa/11B, SIKI MalOTh HAYKOBUH CTYIIHb JOKTOpa mpasa [ 154, c. 185].

BtimM, 10oCBin €BpomechKUX KpaiH HE €MHE JHKEPEINO, 0 SKOTO CIif] 3BEpPTaTUCh
i Yac JOCHIKEHHS 1THCTUTYTY NPEACTABHUUTBA. 3 TAaKUX MO3MUIIN 1y’ke 3MICTOBHOIO
urisiaae criipHa npans O. IllepOanrok Ta T. Binbuuk, B sKif MOgaHO MOPIBHSJIBHO-
MPABOBY  XapaKTEPUCTHKYy  MOJeJel  opraHizamii  OpraHiB  aJBOKATCHKOTO
caMOBpslyBaHHs B KpaiHax €Bponeiicbkoro Coro3y ta LlenTpanbHoi A3ii 3 TOUKH 30pY
BIJIMTOBITHOCTI MDKHApPOJHUM CTaHJAapTaM HE3aJeKHOCT1 aJBOKaTypu. ABTOpamu
BHU3HAYEHO TUIIOBI MOPYIIEHHS HE3AJIEKHOCTI OpraHiB aJIBOKATCHKOTO CaMOBPSAyBaHHS
3 00Ky BUKOHABYMX OpraHiB JiepkaBHOI Biaau B kpaiHax LlenTpanbHoi As3ii, mokazaHo
CTYIIHb IXHBOT'O BIUIMBY Ha 3aXHCT MpaB 1 cBOOOA JIOAMHU Ta CPOPMYIHOBAHO

pEeKOMEH AT 11010 TTOI0TaHHS ICHYIOUUX TOPYIIICHb.

ABTOpU HAaroJomyrOTh, W0 y KpaiHax €pomneiicbkoro Coro3y mnpodeciiiti
oprasizaiii aJiBOKaTiB MalOTh IIUPILI TOBHOBAXEHHSI, YaCTO O€pyTh aKTHUBHY y4acTh HE
JIUIIE B PETYJIIOBaHHI aJBOKATCHKOI ISIIBHOCTI, a M y peaiizailii AepKaBHO1 MOJITHKU Y
cdepl 3aKOHHOCTI Ta MpaB JIOJUHU. 3aJI€KHO Bl KUIBKOCTI MPOQPECIHHUX OpraHizalliil

anaBokariB y kpainax €C cdopmyBanucs Mojell €IMHOI OpraHizailii aJBOKaTChKOTO
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CaMOBpSTyBaHHs (HAMOUTBII MOMUPEHA) Ta MOJEI KUTbKOX MPOQEeCiiHUX opraHizallii
anBOKaTiB. UJNEHCTBO B WX OpraHizamisix Moxke OyTH SK JOOpOBUIBHHM, TakK 1

3araJibHO000B’ A3KOBUM.

AnBoKaTChKi acoriarii B kpaiHax €Bporneiicbkoro Coro3y MarTh pi3HI MOAENI
opraHizamii Ta caMOBpsAyBaHHsA. HaWMmoOmMpeHImow € KIacuYHa MOJENb, 3a SKOIO
YJICHCTBO B aJIBOKATCHKIM Tanari € 00OB'S3KOBUM JUIsl TPAKTHKYIOYMX aaBOKatTiB. [ls
CTPYKTypa IPYHTYETBbCS Ha TPUHIUIAX KOPIOPATUBHOTO YIIPABIIHHS, /1€ YacTHHA
TIOBHOBA)XXCHD JICNIETYETHCS YNPABIIHCHKAM OpraHaM. AJBOKaTH [ifOTh Ha TIIiJCTaBi
CTaTyTy OpTaHi3allii, WIEHCTBO B fKii Ta CIUIaTa WICHCHKUX BHECKIB € 00OB'SI3KOBUMHU.
Oco0a, sika He € 4wieHOM MpodeciiiHol opraHizallli aJBOKaTIB, HE Mae MpaBa 3alMaTUCS
aJIBOKaTChKOIO JisUTbHICTIO. 110 Momenb 3acTOCOBYIOTH Taki KpaiHuW, sk IcmaHis,

Hinepnanau, benbris, @panis, Itanis Ta [peris.

[nma monens nependavae GopmyBaHHS aJBOKATCHKHUX IMajlaT HA TEPUTOPIaIbHIN
OCHOBI, 5IK1 00'€THYIOTh yCI1X aJBOKATIB, BKJIIFOUEHHUX JI0 CIIUCKY Ha TEPUTOPI KOHKPETHOI
dbenepanpHOi AepkaBu. FOpucaukiliss KOKHOI aJIBOKATChKOI IMajaTH TMOIIUPIOETHCS Ha
TepuTOopiro dhenepaabHOi AepiKaBH, U SKOI 1 mayata Oyia 3aCHOBaHa, a TAKOX Ha BCIX
aJIBOKATIB, BKJIIOUEHUX JI0 CIUCKY I[l€l Majatv. TUMOBUM MPUKIAIOM IIi€l MOAENl €

ABCTpisl.

CamoBpsinyBaHHs afBokatypu B HimeuunHi moegnye oOuIBi Mojiesti: 000OB'A3KOBE
YJICHCTBO B a/IBOKATCHKIN MaNaTi Ta TEPUTOPIAJIbHY OpraHizanito. AJBOKATChKI MajaTH B
HiMeyunHi Ai10Th Ha TEPUTOPIATILHOMY MPHUHIIMITI, BKIIIOUAIOYX a/IBOKATIB, MPUITUCAHUX
70 cyny oaHiel 3emuti. JIJis CTBOpPEHHsSI OKpeMOi KOJIETii B MeKaxX OKpYTy HEOOX1THHI
103B11 MiHicTepcTBa OCTULIT 3eMIIl. 3aBJAaHHIMH PEriOHATbHUX aJBOKATCHKHUX MaJlaT €
JIOIYCK a/IBOKATIB 10 MPOQeciiHOi AISUIbHOCTI, KOHCYJIbTYBaHHS 3 MUTaHb MpodeciitHoi
BIJIMOBIJAIBHOCTI, BPETYJIIOBAHHA CYNEPEUOK MDK aJIBOKaTaMH, KOHTPOJb 3a

BUKOHAHHSAM MpodeciiiHuX 000B'A3KIB Ta CAHKI[IOHYBAHHS MMOPYIIECHb.

Y Hopserii anBokaTchbka acoIjiallisi € YacTHHOIO JEepXKaBHOTO amapary, 1
yOpaBIlHHA Ta Harjisj] 3a aJBOKATCHKOKO MISUIBHICTIO 3A1MCHIOIOTHCS CHEHIalbHUM

ypA10BUM opraHoM — KoMITETOM 3 JIiLIeH3yBaHHs a/IBOKATIB.
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VY llBemnii agBokatu moBuHHI OyTH uineHamu [1IBenchkoi aaBOKaTCHKOI acorriamii

JUISl OTPUMAaHHS CTaTyCy aJIBOKaTa.

Hatomicts y kpainax lLlentpanbHOi A3ii, HE3Ba)KalOUM Ha ICHYBAHHS OpPraHIB
aIBOKaTChKOTO CaMOBPSIIyBaHHS, SKI CaMOCTIHHO BHPINIYIOTh MUTAHHSA JOIMYCKY 0
npodecii aaBokara, MUTaHHS JILIEH3YBaHHA B 0araThOX KpaiHaxX HaleXxaTb 0
KOMIIETEHIIi JepKaBHUX OpraHiB Biaau. €auHoro kpaiHowo LleHTpanbHOi A3ii, B SKiid
NUTaHHS JIIEH3yBaHHA OyJM TNepelaHl OpraHy CaMOBpsAyBaHHS aJBOKaTypH, €
Pecniyonika VY306ekucran. Tomy, y kpainax LlenTpanbHOoi A3ii, B ymMOBaxX CyBOpOTo
JEp’KaBHOTO KOHTPOJIO Yy TMUTAaHHAX JOMYyCKy J0 mnpodecii Ta 1HILIIOBaHHS
JUCHUIUTIHAPHUX MPOBAIKEHb MPOTH aJBOKATIB, HE3AJIEKHICTh aJBOKATYpU BUKIIUKAE

CYMHIBH.

VY IlentpanbHiil A3ii iICHYIOTH JBI OCHOBHI MOJENI OopraHi3auii aiBoKaTypH, [Ki

BIJIPI3HSIOTHCS CTYTIEHEM aBTOHOMIT Ta pOJIIIO JEP)KaBU y perysIroBaHH1 mpodecii:

- KJIacCUYHa MOJIeJIb (KOPIIOPATUBHA): Taka MOJIeb Tiepeadayae, 1o WICHCTBO
B OpraHax aJBOKAaTChKOTO CaMOBPSIYBaHHS TIOB’S3aHE 3 OOOB’SI3KOBUM YJICHCTBOM Y
npodeciiinid  opranizaimii  aaBokariB. AjBokarypa (YHKIIIOHYE Ha 3acajax
KOPIIOPATUBHOTO YIIPaBIIHHS, /€ CaMi aJBOKaTH € JDKEPEJIOM MOBHOBAXKEHb, SIKI
JIeJIETYIOTh OpraHaMm camoBpsigyBaHHs. OcoOu, 5Kl HE € YiIeHaMM TaKoi opraHizailii, He
MOXXYTb 31MCHIOBATH aJIBOKATCHKY JiSIbHICTD;,

- 3MillIaHa MOJIENh (JIep)KaBHA HTETpallis): y i MOeNi aABOKaTypa BUKOHYE
MOJBIMHY pPOJb: 3 OMHOTO OOKY, BOHA € OpPraHOM CaMOBPSAyBaHHS, 3 IHIIOTO —
opraHizaiiiHo-1paBoBO (POPMOIO aIBOKATCHKOI A1SIbHOCTI. UNEHCTBO B aJIBOKATypi €

000B’I3KOBUM, a CaMa OpraHizailisi YacTo Ma€ TICH1 3B’ SI3KU 3 IEP>KaBHUMU CTPYKTYpamHu.

Y Kupruscrani aaBokarypa Mae crneuudidHy CTpyKTypy. UMHHE 3aKOHOJIaBCTBO
npo anBokatypy Kuprusekoi PecnyOuniku B3araini He mnependayae CTBOPEHHS Ta
(GYHKIIOHYBaHHS €JMHOTO aJIBOKATChbKOro o00'enHanHA. HaTomicTh (YHKIIOHYIOTH
Konrpec anBokatiB Ta Pana agBokarTiB, a Takox KOMicii (ayauTopchbKa, KBaidikaliiHa)

[165].
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[ToromxyemMoch 13 BUCHOBKAMH aBTOPIB MPO T€, MO aBOKATCHKUM 00'€THAHHSIM
MaroTh OyTH HaJjaH1 3aKOHO/AABY1 Ta peaibHl rapaHTii HOBHOI HE3aIEeKHOCTI BiJ] ypsiay Ta
IHIIMX BUKOHAaBYMX OpraHiB Biaau. Sk 3a3HayeHO B pekoMeHpaanisx MikHapoaHOi
komicii topuctiB (MKIO), nHeoOximHo npunuHutu Oynab-iky (opmy mHpsiMoi ydacTi
BUKOHABUOi BIAAM B OpraHax yOpPaBIIHHS aJBOKATypor, 100 3abe3neuntu
HE3ICKHICTh mpodecii BIAMOBIIHO A0 MDKHApOAHUX cTaHaaptTiB. Ciig  Takox
BIIPOBAIUTU TapaHTIi 3aXUCTy Bil HEHOPMAIBHOTO, HEMPAMOIO Ta HEOOIPYHTOBAHOTO
BIUTUBY, BTIM HE BHUKJIIOYAETHCS CIIBIpAIld 3 JCPKABHUMHU OpPraHaMy 3 BIAMOBIIHUX
nutadb. OcHoBHI npuHiunu OOH BU3HAIOTH, 1110 Taka CIIBIpalsd 4YacTo HEoOXiaHA JJIs
3a0e3MeueHHs] IOCTaTHHOTO Ta PIBHOTO JOCTYIY 10 IOPUIUYHUX TOCIYT, & TaKOXK JJIs
HAJaHHS aJBOKAaTaM MOXJIMBOCTI KOHCYJIBTYBAaTH Ta JONOMAaratu Kii€eHTam 0e3
HEOOTPYHTOBAHOTO BTPYYaHHs, BIAMOBIIHO JO 3aKOHY, BHU3HAHUX MPOQPECIHHUX

CTaH/IapTIB Ta €ETUUYHUX HOPM.

[IpaBoBi crcTeMU a31MCHKUX KpaiH MalOTh JaBHIO 1CTOPI0 (OpMYBaHHS, 3HAUHOIO
MIPOIO T/l BIUIMBOM peniridiHux Tta ¢uiocoPpchkux ydeHb. [IpoTe choromHi B
3aKOHOJABCTBI 0araThoX 13 HUX MOMITHI PUCH €BPOMEUCHKUX MPABOBUX TPAAUIIIN — K
POMaHO-TePMaHCHKO1, TaK 1 aHTJI0-aMepuKaHChkoi. KuTalickka paBoBa cuctema, monpu
CBOIO YHIKQJIBHICTh 3 OIJISYy HAa COLIAJBHO-TIOJITUYHI OCOOJIMBOCTI Ta KYJIBTYPHY
CHAIINHY, 32 CTPYKTYPOIO 1 TPaBOBOIO TEPMIHOJIOTIEI0 HAOIMKEeHA 10 KOHTUHEHTAIBHO1
Mozem. Y 1950-x pokax kutaiicbke npaBo (popmyBangocs 3a paassHCHKUM 3pa3KOM, OJTHAK

13 KiHHH TOI'O XX ,Z[CCHTI/IJIiTT}I ueﬁ BIIJIMB IMOYaB ITOCTYIIOBO 3MCHINYBATHUC.

VY KOHTEKCT1 pO3BUTKY IHCTUTYTY aaBokatypu B KHP Bin3HauaeThcsi oOMexeHa
KUIBKICTh TPYHTOBHMX HAyKOBHUX JOCHiJkeHb. KuTalichke 3aKOHOJABCTBO Iependavae
OKPEeMHI THUI IOPUIUYHOT BIIMOBIJAIBHOCTI — AUCIHUIUIIHAPHY, SIKa MA€ CIUTbHI PUCH 3
aHAJIOTIYHUM 1HCTHUTYTOM B YKpaiHi, ane Takox 1 cBoi ocoOnuBocTi. Hanpukman, 3a
NOPYIIEHHA TMOPSAKY B CyIl a00 MEpemKoJKaHHS 3A1HMCHEHHIO CYJOYMHCTBA [0
aZiBOKaTa MoOXe OyTH 3acTOCOBaHE JWCLUIUIIHApHE IMONEpeKeHHs. 3a cepilo3Hi
MPOCTYNKN 3aCTOCOBYETHCSA CAHKLIA y BHUIVISAI TUMYAcOBOrO IMO30aBJiEHHS MpaBa Ha

3aMHATTS aJIBOKATCHKOIO JISJIbHICTIO @ TEPMIH HE MEHIIe 3 MICSIIB 1 He OuIbIe 1 poky.
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i momoxenns 3akpimieni B 3akoHi KHP «IIpo anBokarypy» Ta nmpodeciiiHuX eTHaHruX

HOpMaXx, IpuiHATUX Yy 1996 porii.

[Ilo crocyeTrbcsi MPOKYpOpiB, TO JIO HHUX 3aCTOCOBYIOThCS 1HINI BHUIU
AUCIUIUTIHAPHUX CAHKI[IM, SK-OT: JOTaHa, CyBOpa JOTaHa, MOHIKEHHS B TOCAi,
3BUTbHEHHS a00 3a00poHa 00iiiMaTh JAep)kaBHI MOCaa, 30KpeMa y BHUMAJAKaX MPOSBY

HemoBaru 1o cyny [141, c. 44].

IlikaBUM € J0CBiJ OpraHizaiii IHCTUTYTY MpodecifHOro MNpeACTaBHUIITBA B
SInoHii, B sKii 3A1MICHEHHS MPECTaBHUIILKOI JISTBHOCTI 0€3 cTaTycy ajBoKaTa B3araini
BBaKaeThcsl 3nounHoM. Deneparriss 1 MicieBi acomianii aaBokaTiB B SmoHii maroTh
BHUCOKY CTYIIHb CaMOBPSIYBaHHS, OCKUIbKM YIOBHOBRXKEHI PO3TISJATH TMMHTAHHS
npuiioMy KBami(iKamifHOTO ICTIMTY, NPUWMATH JUCIUIUIIHAPHI 3aXOIW BiTHOCHO

aJIBOKATIB.

3 ¢inaHCOBOi TOYKM 30py acolliaiii agBOKaTiB (PYHKI[IOHYIOTH TOBHICTIO 3a
paxyHOK BHECKIB CBOiX wieHiB. Tomy acorriarii aiBOKaTiB HECYTh BIMOBIJATBHICTH 34!
1) BcTyn B acorriaifito i peecTpalliro aaBOKaTiB; 2) 3A1MCHEHHS HATJISATY 3a aJIBOKATaMH, a

TaKO 32 BXKUTTS TUCIUIUTIHAPHUX 3aX0[1B BITHOCHO a/IBOKATIB MPU HEOOX1THOCTI.

Kpamidikamito amBokara B Snonii 3100yBaroTh MICHs KypCcy HaBYaHHA B
IOPUINYHIN MIKOJI, CKJIaJ€HHS aJBOKATCHKOTO ICIHUTY Ta MPOXOJKEHHS CTa)KyBaHHS B
[HCTUTYTI FOPUIUYHOT MIATOTOBKYU Ta JOCIIKEHb. TUNOBUI Kypc HaBYaHHS TPUBAE TPU
poku a0o /JBa POKHU AJIsi THX, XTO Mae 0a30oBi 3HaHHA 3 mpaBa. OcoOu, siKi HE MalOTh
MO>KJTUBOCTI BCTYTUTH JI0 FOPUIUIHOT IITKOJIH 3 (hiHAHCOBHUX 200 1HIIMX MPUYUH, MOXKYTh
CKJIACTU aJIBOKATChKUUM ICTIUT, TOMEPEIHbO CKJIABIIM BCTYHNHUHN icnuT (yobi-shiken),
3anpoBapkeHuid y 2011 porri, axuit Moxke ckiiafaTi 0y/Ib-ska 0coda. byab-XTo, XTO CKIIaB
aJIBOKATCHKUN ICTIMT, MOXKE€ OTpUMATH KBamidikamiro B OpUANYHIA mpodecii mics
MPOXOXKEHHSI OJTHOPIYHOTO CTaKyBaHHS, IMiJl Yac SIKOro MOTPIOHO CKIIACcTU (piHATBLHUM
icnUT B [HCTUTYTI IOPUAMYHOI MIATOTOBKH Ta MOCHIKeHb BepxoBHoro cyny. OcHOoBHa
YacTHHA CTa)XyBaHHS TMPOBOJIUTHCA B OKPYXKHUX CyAaX, MPOKyparypax 1 MICIEBHUX

aJIBOKAaTChKUX acoliialisax mo Bcid SAmonii [161].
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UnencTBo B acoriailii aaBokaTiB B SMoHIT € 000B’I3KOBUM, HE3apeECTPOBAHI B
acoriaiii aABOKaTu He JAOMYCKAIOThCS J0 IOPUANYHOT MPAKTUKH. AJBOKATH 3000B’s3aH1
MaTH MOJIBliIHE YJIEHCTBO: HAa MICLIEBOMY 1 LEHTpaJlbHOMY piBHI. SAnoHceka Deneparis
a/JIBOKaTiB 00’ €HY€ yCiX MPaKTUKYIOUMX IOPUCTIB, BKIIOYAIOUN 1HO3EMHUX TPOMaIsH. Y
TUX BUIAJKaX, KOJIM aJBOKaTH B JSMOHIT HE KOHTPOJIOIOTHCS JI€PKABOIO, BOHHU

MIANAJAI0Th M1 AUCIUIUTIHAPHUN KOHTPOJIb MICIIEBUX acolliaiiil anBokaris 1 denepariii.

VYV nokymeHTi «OCHOBHI mpaBuja Mpo OOOB’A3KM NPAKTHUKYIOUUX aJBOKATIB)
3po0sieHa cnpoba BHU3HAUWUTU TMOJIOKEHHS 1 KOJEKCY €THKH, 1 KOJEKCY IOBENIHKH
a/IBOKaTiB, BKJIOYAIOYM TakKi MUTaHHA, SK OCHOBU TNpo¢eciiiHOi eTHUKU aJBOKaTa,
B3a€EMOBIIHOCUHU 3 KJIi€HTamMHu (3000B’si3aHHA KOHQIAEHIIHHOCTI 1 3a00poHa Ha
BUHUKHEHHS KOH(JIIKTY 1HTEpEeCiB), MOBEAIHKA MPU 3aXHUCTI y KPUMIHAIBHUX CHpPaBaX,
IOpUMYHA TPAKTUKa B OpraHi3alisix, CHUIbHI 3aXO[H, MpaBUia, IO PETYIIOI0ThH
BIIHOCHMHHM 3 IHIIMMH IapTisIMH, IHIIAMHM aJBOKAaTaMH 1 acoIiamisiMi aJaBOKATIB.
BuokpeMi1i0t0Th HACTYITHI BUJIM JUCITUILUTIHAPHUX TIOPYIICHb aJBOKaTa: 1) MOpymieHHs
aJIBOKaTOM 3aKOHY a00 CTaTyTy MICIIEBO1 acolriallii ajiBokaTiB abo ctatyty deaepariii; 2)
MOBEIHKA, fKa MIJPUBAE ABTOPUTET, NOBIPY TPOMAJSH JO acoIfiaiii aaBokaTiB; 3)
3/1CHEHHSI aIBOKATOM HEMPABOMIPHHX i1l TaHEOHOTO XapakTepy, SIK B XOl, Tak 1 3a

MeXaM1 BUKOHaHHS mpodeciitaux 000B’s3kiB [151, c. 709].

SIMOHCHKE 3aKOHOJABCTBO BUOKPEMIIIOE€ YOTHPH BUAU AUCUUTUTIHAPHUX CAHKITIHA:
a) YCYHEHHS BiJl FOpUINYHOI IPAKTUKH (BTpaTa KBadi(ikaiii BHpOAOBX TPhOX POKiB); O)
BUKIIIOYEHHS 3 WIEHIB acoljiamii (BTpaTa CTaTycy); B) YCYHEHHsS Bil IOPUAMYHOI
IIPAKTUKHU Ha CTPOK JI0 JBOX POKIB (HE BIIMBAE Ha cTaTyc abo KBaji(ikalliro); 1) JoraHa

(He BIUIMBAE Ha cTaTyc 1 kBamidikamito) [127, ¢. 312].

Ha o6ox piBusAx (MicuieBoMy 1 ¢enepaibHOMY) MUCHUILTIHAPHUN KOMITET 1
KOMITET JUCHUILIIHADHUX 3aXO0MdIB CKJIAJAIOTHhCS 13 30BHINIHIX UICHIB, J0 SKHX
BITHOCATBHCS CyZJ1, IPOKYpOpH, 1HIII MPEACTaBHUKH TrpoMaacbkocTi. IHdopmaris mpo
JTUCHUILIIHAPHI CaHKIIi, K1 OyJM 3aCTOCOBaHI JI0 aJBOKATiB MICIIEBUMHU acoIliallisiMu
anaBokariB 1 Dejeparliero, MyoIiKyeTbes B xypHami dexeparrii 1 opiiifHUX OHOJIETEHIX

[151, c. 711].
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SIK BUCHOBOK, KOHCTATy€MO ICHYBaHHS B SITIOH1T MPUHILIUIIOBO 1HIIOTO € MEXaHI3MY
JOMYCKYy 0cCi0 10 3aHATTS aABOKATCHKOI MisTBHOCTI. CyTTEBOIO BIAMIHHICTIO Bij
YKpaiHCBKOTO JOCBIAY TYT € Te€, 10 KBalmi(iKaI[ifHUI ICOUT ACII0 Haraaye ICIUT SIK
JIOMYCK JI0 MPaBHUUOI Mpodecii, mporno3ullii mpo 3arnpoBaKEHHS SIKOTO BUCYBAJIUCS B
HaIlii KpaiHi, TO0TO B SAMNOHII Lel ICOUT € €QUHUM SIK AJIs aJBOKATiB, TaK 1 CYJJiB Ta
NPOKYpOpiB, Ta BKJIIOUae B cebe MUTaHHS 3 PI3HMX Taly3ei mpaBa Ta mepeadadae

HasIBHICTh HABUYOK 13 PO3B’s3aHHS MPAKTUYHHUX 3aB/IaHb.

Ha Biaminy Big YkpaiHu, B sIKid aJiBOKaT 3 MOMEHTY BKIJIIOUEHHS 10 €IHUHOTO
peecTpy anBokaTiB HaOyBae ycixX MpaB ajBoOKaTa Hamioi KpaiHu, B SMOHII 1HO3eMHMIA
aJIBOKaT HE MOKE€ 3JIIMCHIOBAaTH NPEJICTABHUIITBO IHTEPECIB Yy Cylax, a OOMEXEeHHt
cheporo HaJaHHS IOPUAMYHUX TOCIYr 13 3aCTOCYBAaHHS 3aKOHIB KpaiHU OTPUMAaHHS

CTaTycCy aJiBokata abo B MIKHApOJIHOMY KoMmepiiiiHoMy mporieci [125, c. 806-807].

PesynbraToM po3BUTKY aJIBOKATCHKOI JISUTBHOCTI Y PI3HUX KpaiHaX € He TiIbKU
IHCTUTYIIMHI (OpraHi3alliifHi) 0COOJMBOCTI 1HCTUTYTY aJIBOKAaTypH, a ¥ (opMyBaHHS
MDKHApOJAHMX CTaHJApTiB, TaKWX SK OOOB'SI3KOBE CTpaxyBaHHS mpodeciiiHoi

BIJIMTOB1TAJIbHOCTI aJIBOKATIB Mepe] KJII€EHTaMH.

HaykoBa cnimpHOTa YKpaiHuW BKe TpHBAJIui Yac 3BepTae yBary Ha JOCBIT
€BPOTEHCHKMX Ta IHIIUX KpaiH, B SKUX 3alpOBa/PKCHO CTpaxyBaHHS aJBOKATCHKOT
nistibHOCTl. Jlocmipkennss T.b. Buipumk cBiggaTh Mpo 0OOB’SI3KOBICTh CTpaxyBaHHS
npodeciiiHoi BiAMOBITATBHOCTI JIJIsi OUTBIIOCTI €BPONIEUCHKUX KpaiH, TaKUX SK: ABCTpIi,
benerii, Benukiit bpuranii, anii, Ecronii, Icmanmii, Ipmannii, Itamii, Kinpy, Jluteu,
Jlixrenmreiiny, JlokcemOypry, Hinepnannis, Himeuuunu, Hopserii, Iloxbmii,
[Topryranii, Pymynii, CnoBauunnau, CrnoBeHii, Yropmuau, @innsuaaii, @panmii, Yecbkoi

Pecmy6uiku, IIBemii [27, ¢. 303-304].

Tax, YexkmaproBa JI.FO. 3BepTae yBary, mo 3aKOHOTBOpPIIl 3apyOLKHHX KpaiH
3aCTOCOBYIOTh PI3HI TMOHATTA, TakKi K «CTpaxyBaHHsA MpodeciiiHOoi BiAMOBIIATHHOCTI
aZBoKaTa(sK Hanpukiaj, y @enepanbHomy nosnoxeHHi Himeuunnu «IIpo agBokaTypy»
(§ 70), y 3akoni Itanii «IIpo agBokatypy Ta aJBOKaTChbKy AISUIBHICTBY, 3aK0oH1 PymyHii

«IIpo opranizaiiito Ta 31HCHEHHS aIBOKATChKOI podecii»), «cTpaxyBaHHS MpodeciitHol
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[IUBUTLHO-TIPABOBOI  BIAMOBIAAIBHOCTI aaBokaTay (3akon @Dpanmii «IIpo cratyc
aJIBOKaTa), «CTpaxyBaHHS MpodeciiiHOoT MaifHOBO1 BIAMOBINATLHOCTI aBOKaTa» (3aKoH
JIuteu «IIpo agBokaTypy») Ta 1HII1 MOA10HI BU3HaUeHHA. VY 1.11. 3.9.1. . 3.9. 3araneHoro
KOZEKCY NpaBWJI JJIs aBOKATIB KpaiH €Bporericbkoro CrniBTOBapUCTBA, MPUHHITOTO
neneraniero 12-tu KpaiH-ydyacHHIb Ha IUIEHapHOMY 3acigaHHl y CtpacOyp3i B KOBTHI

1988 p. Bu3HavaeThes «mpodeciitHe crpaxysanss» [ 150, c. 70-71].

Sx npaBwio, cTpaxyBaHHsA NpOo(dEciiHOi ISIBHOCTI PO3MVISAAIOTh SIK 3axX1j
3aXUCTYy IHTEpeCiB Cy0’€KTIB mnpodeciiHOi MisNIbHOCTI, 110 HAJalTh MOCIYTd Ha
npogeciiiHiii OCHOBI Ha MiJICTaBl LIUBUIBHO-MPABOBUX JOTOBOPIB a00 3riTHO 3 BUMOTI'aMU
3aKOHY, I@epe] KIIEHTOM 3a HEBUKOHAaHHS a00 HEHAJEeKHE BHUKOHAHHS CBOIX

npodeciiHuX 30008’ A3aHb.

Y mn. 3.9.1. m. 3.9. 3aranpHOro KOJIEKCYy MpaBWJI IJIs aJBOKATIB KpaiH
€Bporeiicbkoro CniBTOBapUCTBa, IPUINHATOTO JEJETalli€l0 ABAaHAIISTA KpaTH-y4aCHUIb
Ha TUieHapHoMYy 3acimanHl y CTpacOyp3i B k0BTHI 1988 poky, 3a3HaU€HO: «aJBOKATH
3aBXKIM TOBUHHI OyTH 3acTpaxoBaHl BiJ NpPEI'sBIEHHS TO30BiB, TMOB'SI3aHUX 3
HEJOCTAaTHBOK MPOQPECITHOI KOMIIETEHTHICTIO. PO3Mip CTpaxoBKH BHU3HAYA€THCS B
PO3YMHHUX MEXax CHIiBBITHOCHO 3 PH3UKOM MOXXIUBUX TIOMUJIOK,  JIOMYIICHUX

aJIBOKaTaMH y XO/1 3/IICHEHHs mTpodeciitHoi aispHOCT [51].

Ha wamy nymkKy, B yMoBax /il MOHONOJIi Ha CyJ0BE IPEIACTaBHHUIITBO
npodeciiHUMU TpPeCTaBHUKAMH (aJIBOKaTaMH), MPOQECIHHICTh TAKOi JOTOMOTH MAa€
MOJIATaTH y TOMY, II0O BOHA HAAA€ThCAd HE OYIb-KUM, a CHEMIaIbHUM CYy0’€KTOM
(amBokaToM), SIKMI BOJIOJi€ HEOOXITHUM PIBHEM OCBITH, MPOUIIOB BiMOBITHUI MPOIIEC
HaOYyTTS CTAaTyCy aJBOKaTa Ta y BHUMAJKy BHKOHAHHS CBO€I POOOTH HESKICHO MOXE

[IOHECTHU BiAMOBIAAIIBLHICTb.

3a TaKoro MigXoAy METa CTpaxyBaHHS IOJISATAE K y 3aXUCTI MAaHOBUX IHTEPECIB
aJBOKara, Tak 1 MalHOBHUX IHTEpECIB KIII€EHTa BiJ HEBHKOHAHHS a00 HEHAJIEKHOTO
BUKOHAHHS aIBOKAaTOM CBOiX MpodeciiHuX 000B’A3KiB, IO BUILTUBAIOTH 13 IOTOBOPY MPO

HaJIJaHHS MMPABOBOi IOMIOMOTH, TOOTO, Ma€ qyalliCTUUHY IPUPOY.
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BpaxoByrouu eBpoiHTerpariiiini mpomecu B Ykpaini, mparst HaykoBit Ceuan O.1'.
HaOyBa€ akTyaJbHOCTi, OCKUJIbKM MPHUCBSYECHA JOCIIHKEHHIO KIIOYOBUX OCOOIMBOCTEH
opraHizailli IHCTUTYTY CTpaxyBaHHS aJBOKaTChkoi AisuibHOCTI B Himewuwni Ta Itanii.
ABTOp, 3BaXKYIOUH Ha JOCBIA IUX KpaiH, CTBEPIKYE MPO TEHACHIIIIO A0 3pOCTaHHS CyM
CTPaXOBOTO BIJIIIKOMYBaHHS Ta MEPMAaHEHTHUH MpPOLEC BIOCKOHAJICHHS CTPaXxOBOTO

3aKoHOAaBCTBa [126].

Tak, 3akoHOZaBCTBO HiMeYdWMHHM  BCTAHOBJIIOE  YITKI BHMOTH  IIOJO
BIJIMOBIIAJIBHOCT]I a/IBOKATIB Ta OOOB'S3KOBOIO CTpaxyBaHHs iXxHBOI mpodeciiiHoi
JUSUTBHOCTI. 3TIHO 3 HIMEI[bKMM TIPaBOM, aJBOKAT HECE MOBHY BiJIMOBIIAIBHICTH 3a
IIKOJY, 3aMOAIsIHY 3 HEOOEpE)HOCTI MpU BUKOHAHH1 npodeciiiHux 000B's13kiB. Baxxanso
BI/I3HAYMUTH, 1110 TaKa BIAMOBIIAIBHICTh MOUIUPIOETHCS HAa OCOOMCTE MalHO aJBOKaTa,

Xoya i1 po3Mip Moke OyTH 0OMEXEeHHUI 3a I0rOBOPOM 3 KiieHToM [160].

Jlo npodecii angBokata B HiMmeuunH1 JOMyCKAatOTHCS JUILIE TI OCOOH, SIKI OTPUMAIIU
kBamidikaIito, 1Mo A03BOJsSE iM 3aliMaTH Mocaxy Cy/Al, BIAMOBIAHO 10 HIMEI[BKOTO
3aKOHOJIABCTBA MPO CY/IB, a00 BIAMOBINAIOTH KPUTEPISIM IJI BCTYIY JO aJIBOKATYpH,
3riAHO 3 3aKOHOM PO JIISJIBHICTh €BPONEHChKUX aaBOKaTIB y HiMeuunHi, npuiiHaTuMm 9
oepe3nst 2000 poky, ab0 yCHIIIHO MPOWILIM MEPEeBIPKY Ha BIAMOBIAHICTH BUMOTaM

YHHHOTO 3aKOHOJIaBCTBA [ 145].

Ansokatceki nanat (Rechtsanwaltskammern — RAKn) B HiMeuunHi cTaHOBIISTH
OCHOBY caMOBpsiIyBaHHS aaBokartiB. KoxkeH ropuct y HiMmedunHi € 4eHOM aBOKaTChKOi
najgaTi TOTO PETiIOHY, JIe BIH 3apEECTPOBaHUA. AJBOKATCHKI MalaT HAJAIOTh MIATPUMKY
CBOIM 4IEHAM, a TaKOX 3JIHCHIOIOTh MNPOQPECIHHUN KOHTPOJIb 3a JILEH30BAHUMHU
ajBokaTamu. KoMIeTeHIIis aABOKATChKUX TajaT: Ha/JlaHHS aJIBOKaTaM MpaBa Ha BEACHHS
a/JIBOKaTChKOT MPAKTUKHU Ta, 32 OTPEOM, CKACyBaHHS IIbOTO MpaBa, KOHCYJIbTYBaHHS Ta
HAaBYaHHS aJIBOKATIB LIOJ0 iX MpoQeciiHuX 0OOB’SA3KIB, BUCTYNAaTH MOCEPEIHUKAMU Y
KOH(DJIIKTaX MDK aJBoKaTaMyd ab00 MDK aJBOKaTaMW Ta iX KJIIEHTAMU 3a 3alUTOM,
KOHTPOJIIOBAaTH BUKOHAaHHA TpodeciiiHuX O0O0O0B’SI3KIB aJBOKaTaMHU Ta 3aCTOCOBYBATH

CaHKUII 32 MOPYIIECHHs, a TAKOXX HaJaBaTH CBOIM WieHaM Ha 300pax najaTh LOpIYHUHN
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3BIT MPO CBOIO NISUIBHICTH 1 3BITW MPO YHpPaBIiHHSA MailHOM, FOTYBAaTH 3BITH Ha 3aIllUT

JepKaBHOI CyI0BOI aAMIHICTpallii, cy1y abo agMmiHicTpaTUBHOTO oprany [ 156].

denepanbHUii 3aKOH (TOJIOKEHHST ) po aJIBOKATIB Himeuunnu
(Bundesrechtsanwaltsordnung, BRAO) Bix 1 cepmus 1959 poxy (3 momanpiimmu
3MiIHaMH ) BCTAHOBJIIOE, 1110 HASBHICTH CTPAXOBOTO IMOICY € 00OB'SI3KOBOIO TIEPETyMOBOIO
JUIST OTPUMAaHHS JI03BOJIYy Ha 3JIMCHEHHS aJBOKATCHhKOI MpakTUKH. BimmosimHo mo § 4
BRAO, 6e3 cTpaxoBOro mokKpuTTs aJBOKAT HE MOXKE OyTH NOMYIIEHUN 10 mpodeciitHol

MISJTBHOCTI.
[Taparpad 51 BRAO neranbHO pernmaMeHTye YMOBH CTpaxyBaHHS:

eAnBoKar 3000B'SI3aHUN yKJIACTH Ta TOCTIHHO MIATPUMYBATH JOTOBIp
CTpaxyBaHHS NpodeciifHOI BIAMOBIAAIBHOCTI Il TOKPHUTTS (PiHAHCOBUX BTpaT, IO
MOXKYTh BUHUKHYTH BHACIIJIOK HOT0 MPpogeciitHOT AIsITBHOCTI.

o¢CTpaxoBe MOKPUTTS MOBUHHO TMOIIUPIOBATUCS HA KOXKHE OKPEME MOPYIICHHS
npodeciitHnx 000B'I3KiIB, sIKE MOKE MMPU3BECTHU JI0 MO30BIB MPOTH aJIBOKATA.

e[lepenbayeHa MOMJIMBICTh PO3TISIATH BCl MOPYIICHHS, JOMYIIEHI B paMKax
OJTHOTO TIOPYUEHHS, SIK €TUHUN CTPAXOBHI BUIAI0K, HE3AJIEKHO BiJl TOTO, YA CIPUYUHEH1
BOHHU JIISIMH CaMOTO aJIBOKATa UM 3aTyYCHIUX HUM MTOMIYHHKIB.

binem Toro, mynkt 3 maparpady 51 BRAO mepenbauae, 1o moroBopom
CTpaxyBaHHS MOke OyTH BUKJIFOYEHA BIAMOBIIATBHICTH 3a:

1. BUMOTH JI0 CTPaxOBHKA, 1[0 BUILTUBAIOTH 3 HABMUCHOT'O TIOPYIIIEHHS 000B'S3KiB;

2. BUMOTH JI0 CTpaxoOBHKa, [0 BUITUBAIOTH 3 MOCIYT, HAJJAHUX Yepe3 IOpUAUYHI
MPAKTUKU 200 o(icu, 3aCHOBAaHUMHU 200 KEPOBAHMMU B IHIIMX KpaiHaX;

3. BUMOTM [0 CTpaxOBUKAa Ha MiJCTaBl MOCIYT, MOB'A3aHUX 3 IOPUIUYHUMHU
KOHCYJIbTAIIISIMU 3 HEEBPOIIEHCHKOTO MpaBa Ta MOB'A3aHi 3 TAKUM IIPABOM;

4. mpereH3ii A0 CTpaxOBWKa, 110 BUILUIUBAIOTH 3 TOTO, IIO a/JBOKAT BUCTYIA€E B
cyJllax 3a Mexxamu €Bponu;

5. BUMOTH TIpO BIJIIKOAYBaHHS 30WUTKIB BHACTIIOK PO3KpaJaHHS KOIITIB

CHIBpOOITHUKAMHM, POJIMYAMU Ta MAPTHEPAMHU aJIBOKATA.
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VYBary 3aciyroBye mpocBin @paniiii y crpaxyBaHHI PoQeciitHOT BiAMOBIIaTbHOCTI
aJIBOKATIB, OCKUTbKM (PpaHIly3bKa MOJIEJIb BBAKAETHCSA OJHIEIO 13 HAWTIPOTPECUBHIIIUX
Mojened (QYHKIIOHYBaHHS aJBOKaTypu Ta IEPEKUBAE €Tall CUCTEMHHMX 3MIH, IO
OB’ sI3aH1 3 TIEPETBOPEHHAM ajiBokata y DpaHilii Ha peIcTaBHUKA HOBOT mpodecii, 110
yB1OpaB MOXJIMBOCTI MPABOBOTO 3aXUCTY, IO paHilie OylIu PO3AUICHI MIXK aJBOKaTaMH
Ta CTpANYMMH. 3aKOH Npo opradizamito mnpodecii ansokara [162] mnependaudae
O00OB’SI3KOBE  CTpaxyBaHHS  Horo mpodeciiiHoi  HMBUIBHOI  BiAMOBIAAIBHOCTI.
3aKOHO/IaBYO BCTAHOBJIICHUN MIHIMAJIBHHUNA pPO3MIp CTPaxXoBOi CyMH — CTpPaxoBi CyMH,
nependavyeHi CTPaxoBUM JOTOBOPOM, He MOXKYTh OyTu Hikue 1 500 000 eBpo Ha pik Ha
KOXHY 3acTpaxoBaHy oco0y. ®panmmusa He moBuHHa mnepeBuiryBatu 10% Big cym
noBepHeHHs, y Mexax 3 050 eBpo. lllomo morepninux ¢paHim3a He BCTAHOBIIOETHCS
(crarta 205 OcHoBHoro 3akoHy ®panuii «IIpo cratyc aaBokatiB» Ne 71-1130 Big 31
rpynHs 1990 p. [128, c. 264]).

binemm Toro, BimmoBigHO 10 ctarTi 55 3akony ®paniii Ne 71-1130 Bix 31 rpyaas
1971 poky «lIpo pedopMyBaHHS [EAKMX CYIOBUX Ta IOPUAUYHUX Tpodeciii»
nepenbayeHo, 1o Oyap-sika o0coba, YHNOBHOBa)XEHA HAa HAJaHHSA IOPUIUYHHUX
KOHCYJIbTalllid a00 CKJIaJaHHs MPUBATHUX JTOKYMEHTIB JUISl IHIIMX OCI0 HA PETyJISIpHINA Ta
IJIaTHIA OCHOBI, TTOBMHHA OyTH 3acTpaxoBaHa — OCOOMCTO a00 KOJIEKTUBHO — Ta
rapaHTyBaTd  TOKpUTTA  (PIHAHCOBMX  HACHAKIB  mpodeciiiHol  HUBUIBHOI
BIJIOBIAAJIBHOCTI, SIKI MOKYTh BUHHUKHYTH Y 3B’ 43KY 3 TaKOIO JIISUIBHICTIO.

Jlst opranizantii aaokatypu Opanilii XapakTepHO Te, 110 aJBOKATU 00’ € THYIOThCSI
3a CyIOBMMH OKpyramu mpu cynax apyroi incranmii. Komerii agBokatiB (opaeHu
aJIBOKATIB) yTBOPIOIOTKCS HA 3acafaX HE3aJIeKHOCTI, TPO(ECIHOCTI Ta CaMOBPSAHOCTI.
AJIBOKaTCHKUMH KOJErisiMU (OpAeHaMHU aJIBOKAaTIB) peai3ylOThCs JIBa BHJIM 3aB/IaHb.
[lepmnii BimoOpaXka€eThCsi y aJAMIHICTPATUBHIA MIsTIBHOCTI, a APYTUd — y 3/1HCHEHHI
GyHKUINA AUCHUILUTIHAPHOT FOPUCAUKILII.

Jlis HaOyTTs crarycy «aaBokat» y @Dpadiii, moTpiOHO OyTH TPOMaaASIHUHOM
@pannii abo rpoMaasHUHOM OfHIET 3 KpaiH €Bpocoro3y. Ocoba, 1m0 mpeTeHaye Ha
3BaHHS aJBOKaTa, HEMOBHMHHA MATH 3aCy/DKEHHS 3a [li, HECYMICHI 3 TIIHICTIO 1

HOPSHICTIO Ta 3a CEPHO3HI1 aIMIHICTPATUBHI a00 AMCHMILTIHAPHI pocTynku. L{s ocoba
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HE MOXKE 3aliMaTHCs MISUTbHICTIO, HECYMICHOIO 3 mpodeciero amBokata. Kanmumar
NOBUHEH MAaTH BHINY OPUAMYHY OCBITY, CKJIAcTH BCTYIIHI ICIIUTH B OJHOMY 13
perioHadbHUX UEHTPIB Mpo¢eciiHOi MIATOTOBKM, HABYATUCA TaM MPOTITOM POKY,
3aCBOITH TEOPETUYHHUM KypC Ta MPOWTH MPAKTUYHE CTAXyBaHHS, MOBTOPHO CKJIACTHU
icut. Bxke miciist, IOpUCT MPUHMAETHCA B KOJIETIIO «OPJIeH aJBOKATIB» 1 CKJIa/1a€ MPUCHTY.
[ToTiM BIH MPOXOAUTH CTAXKyBaHHS 3a CIELIAJIBHICTIO Ta OTPUMY€E MOCBIAYEeHHS. Jlumie
IICJIS IIBOTO JIOBIOTO IIUISXY, HOTO iIM’ sl BHOCUTBCS /10 CITUCKIB KOJIET1i SIK TOBHOTIPABHOTO
uiena [142, c. 2].

[lincTaBu UMBIIBHO-TIPABOBOI BIAMOBIAILHOCTI BHUHUKAIOTH SK 33 MeEXaMu
CyJIOBOTO TPOIIECy, HAINPHUKIAJA, TPH HEHAIC)KHOMY BHUKOHAHHI OOOB’S3KIB I Yac
HaJaHHSI KOHCYJBTAIlii, TaK 1 y HOTO paMKax, HAIPHUKJIAJl, P HEHAJIC)KHOMY BUKOHAHHI
3000B’s13aHb 3 HaJaHHS JOMOMOTH IIiJI dYac Mpolecy. BiAmoBigaJbHICTh aJBOKaTa
BUHUKAE y pasi nopymeHHss HuM «lIpodeciiiHux mpaBum», Kl 3a3HAYAIOTHCS Y CTATTIX
154-164 Jlexpety Bin 27 nuctonana 1991 p. mpo opranizaiiiro aiBoKaTchbKoi mpodecii, Ta

y iHImMX akTax [142].

Tak, y cBoiii aucepramiiinii pobori YexmapnboBa JILEKO. 3Bepraerhcs 10
kinacudikarrii, 3anpornonoBanoi P. CTpeHrom, BiIMOBIIHO /10 SIKOT BUOKPEMITIOIOTHCS TaKi

BUJIU CTpaxyBaHHs MpodeciifHOl BiMOBIIATILHOCTI aJBOKATA!

1) InnuBimyanbHe CTpaxyBaHHS aJBOKaTa B TPUBATHIM CTpaxoBidi KOMITaHii

(bpazunisa, Himeuunna, Snonis Ta iH.);

2) Tak 3BaHE CaMOCTpaxyBaHHS, IO 3IIHMCHIOETHCS 3a JOTIOMOTOI 00’ €THAHHS
a/IBOKaTIB y TOBapUCTBA CIUILHOTO cTpaxyBaHHs (ABcTpanis, Benuka bpuranis, Kanaga

Ta iH.);

3) KOJICKTUBHE CTpaxyBaHHs: aJBOKATChKO1 acolliailii, sKa Mpe/ICTaBIIsI€ THTEPECH
BCIX CBOIX WJIEHIB, Ha MiJICTaBl YKJIaJIeHHS JOTOBOPY CTpaxyBaHHS BCTYyNA€ y BITHOCUHU

31 crpaxoBoro komnaniero (benbris, anis, lBeiapis Ta iH.);
4) 3MilIaHa cCucTeMa, sika MOEIHYE B cO01 JEKUIbKaA 13 3a3HAUYCHUX BUIIB.

B pe3ynbTaTi MOCHIIKEHHS aBTOPOM OYJIO 3alpONOHOBAHO BJIACHI KpHUTEpii

kiacuikaii crpaxyBaHHs nMpodeciiiHOT BiIMOBIIATLHOCTI aJBOKaTa HA MOJIEI1 3a:



140

® 33 IIPABOBOIO MPHPOIOIO BIAMOBITAIBHOCTI: JOTOBIPHOI Ta HEIOTOBIPHOI
(emikTHO1) BIAMOBITATIBHOCTI;

® 32 [iJICTaBaMH BOJIEBUSBIICHHS (JIOOPOBUIBHICTh YM O0OB’SI3KOBICTbh, 3MillIaHA
cUCTeMa, SKa TMOe€AHye B co0l AK OOOB’SA3KOBY, Tak 1 JOOpOBUIBHY MIiACTaBy
BOJICBUSIBJICHHS);

e 3a oprasizaminHol (HOPMOIO MISIIBHOCTI CTpaxyBaJlbHUKA (aJBOKAT, SKHHU
3MIMCHIOE aJIBOKATChKY NISUIBHICTh 1HAMBIIYaJbHO, aJBOKATChKE OIOpPO, aJBOKATCHKE
00’eTHAHHA ),

® 32 BUAOM CTPaxOBOTO PHU3HKY (TIOMIKOKCHHS MawHA KII€HTa, MOPYIICHHS
CTPOKIB HA/JIaHHSI TIPABHUYOI1 IOMTOMOTH, HEBUKOHAHHS CBOIX MpodecimHuX 00O0B’SI3KiB,
podeCinHO1 HEKOMIIETEHTHOCTI, )

® 32 TMPaBOBUM CTaTycOM cCTpaxoBuka (IHAWBIAyajdbHE, KOJEKTHUBHE,
CaMOCTpPaxXyBaHH# );

® 32 TPABOBHM CTAaTyCOM KII€HTa (3aXHMCTOM MAaWHOBHX IHTEPECIB TUIbKU
KOHKPETHO BH3HAUYEHOI 0COOM YM 3aXMCTOM MaMHOBUX IHTE€PECIB HEOOMEXKEHOTO KoJja
0ci0);

® 33 MEXaHI3MOM BIAIIKOYBaHHS MIKOHU (CyI0BUHU, I03aCyIOBUU UM 3MILIAHUHU

nopsnok) [150, c. 3-4].

Posrnsimatroun  muTaHHS ~ IOPUAWYHOT  BIAMOBIJATBHOCTI Ta  CTpPaxyBaHHS
npodeciiHoi  BIAMOBIAAIBHOCTI aJBOKATa, IOCTAa€ IMpoOJieMa BU3HAYECHHS O3HAK

IOpI/I,I[I/I‘-IHOI IIOMMJIKH.

Hampukian, mig yac 1ociaiypkeHHs aaHoi npoonematuku, lynko O. BUOKpEMITIOE
HACTYIIHI O3HaKM IOPUAUYHOT TMOMUJIKH aJIBOKaTa y KpUMIHaJIbHOMY mporeci: 1)
JIOMYCKAEThCS CTEMIAIbHUM Cy0’€KTOM (aJBOKaTOM) caMme TiJ 4ac MpaBO3acTOCOBHOT
TISUTBHOCTI; 2) MEPENIKOIKAE, CYNePEeUUTh IHTEpecaM KIE€HTA; 3) MOJIArae y BiIXUICHHI
BiJl BCTAHOBJICHOTO IPOIIECYATHHOTO MOPSAKY ab0 HEMpaBWIbHIN peaizallii MoJ0KEeHb
3aKOHOJABCTBA, OE€3IIJIbHOCTI, YYMHEHHI IHIIMX MOPYIIEHb; 4) KOHCTATYEThCS SK
MOMMJIKOBA KOMIIETEHTHOIO 0CO0010 a00 OpraHoM; 5) yCyBa€eThCsl MPaBOBUMU 3ac00aMH,

0 peasi3yloTh y MpolecyaTbHOMY TOpsIKY [48, c. 28.].
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[Tpu oMy, moromxyemoch 13 3a60poBcbkuM B., sikuii Harosmomrye Ha TBOpYiid
CKJIQJIOBI aJIBOKATCHKOI JISUTHHOCTI, SIKy CKJIQJHO MiIgaBaTH 00 €KTHBHIN OIIHIII HA
MpeAMET SIKOCT1 B KOXKHIN okpeMiit ciipai [49]. TuM He MeHIIIe, aBOKATChKa AISUTbHICTD
B VYKpaiHi B yMOBaX MOHOINOJII Ha CYJI0BE IMPEJACTABHUIITBO Ta IOTEHIIHHOTO
3allpOBa/DKEHHSI O0OB’SI3KOBOTO  CTpaxyBaHHS MOTpeOye OHOBJICHHS (POpMaIbHO
BU3HAYCHHUX CTaHIAPTIB SKOCTI MPaBOBOI JOTIOMOTH, B TOMY YHCJI IS TOJAJIBIIOTO
BU3HAYEHHS BUIIAJKIB HEBUKOHAHHS a00 HEHAJIEKHOTO BHUKOHAHHS aJIBOKATOM SIK

CTPaxOBHX.

YexkmaproBoto JI. TpOMOHyeTbcs i HEBUKOHAHHAM a00 HEHaJICKHUM
BUKOHAHHJIM aJIBOKaTOM CBOIX MpodecinHux o00B’s3KiB (mMpodecinHi MOMUIKH)
po3ymitu: 1) HempaBwibHe OG(OPMIIEHHA [OKYMEHTIB; 2) MPOMYCK MNpPOLECyalbHUX
CTPOKiB; 3) HEMOBIIOMJICHHSI 0COOM, SIKIM BIJMOBITHO JO JIOTOBOPY HAJAETHCS IPaBOBa
JOMIOMOTa, PO HACHIJKWA BUMHIOBAHUX IOPUAMYHUX AiH, 10 MPHU3BENU IO 3aMOMISTHHS
MOMY HIKOAM (HAmpHKJaa, HEpO3 SICHEHHS HACHiJIKIB BIAMOBH BiJ MO30BY); 4) MOBHA,
JacTKOBa BTpaTa a0o0 IICyBaHHs JOKYMEHTIB KJII€HTA, SIKI 3HAXOJWIHUCHh y PoOOTI (Ha
30epiranHi) ajgBoKata; 5) HEMPaBOMIPHE PO3TOJIOMIEHHS BIJOMOCTEH, IO CTAHOBIATH
a/IBOKaTChKy Ta€EMHHUINIO; 6) HEMOBHE ab0 HENpaBHUIIbHE KOHCYJIBTYBAaHHS 3 MPABOBHUX
OUTaHb; 7) HEAOTPUMAaHHS BHMOI 3aKOHOJABCTBA IPO aJBOKATypy Ta aJBOKATCHKY
AISUTBHICTB TIPH 37[IMCHEHH] MPEJICTABHUIITBA 0CI0 Ta 3aXMCTOBI BiJl OOBUHYBau€HHS, 110
MIPU3BEIIO JI0 TIOPYIICHD MPaB KII€EHTa Ta HACTAHHS HECTIPUATINBUX HACTIAKIB AT HHOTO

[150, c.138-139].

SIk  BOayaeThcsd 13 BHINE3a3HAUEHOIrO, JIMIIE BHIIAJAKH HEMOBHOIO abo
HEMPaBUJIBHOTO KOHCYJIBTYBaHHS 3 TIPaBOBUX IIUTaHb MOTPEeOYIOTh TIUOOKOTO
JOCITIJIKEHHST OpraHaMu ITi] 9ac OIIHKH JISJILHOCTI aJBOKaTa Ha MpeaIMeT HEHAICKHOTO
BUKOHAaHHA CBOiX mpodeciiiHuX 000B’sA3KIB. I[HIII NOpPYIIEHHS MarTh OYEBHJIHUMN
XapakTep, OCKUIbKM 3alMIIalOTh MO co0l Mo cobl marepiaibHi CHiM, JOKYMEHTaJbHE
MIATBEPKEHHS a00 0e3MocepeIHbO CIPUUNHAIOTH HETaTUBHI HACTIAKHU IS KITIEHTA, 1110

JIETKO BCTAHOBIIIOIOTHCS B XO1 EPEBIPKHU.
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[Tomepenubo po3risAgaouy aJBOKATCHKY MOHOIOJII HaMH OYyJI0 KOHCTaTOBAaHO
ICHYBaHHS SIBUIIIA CAMOTIPEICTABHUIITBA IOPUANIHOT 0COOH, SIKE TO3BOJISIE 3A1MCHIOBATH
CYyJIOBE MIPEACTAaBHUIITBO 1HTEPECIB IOPUIUYHOT 0COOM ITUPEKTOpY ab0 1HIIN MmOocagoBI1N
oco0i. IlokazoBuM st YKpaiHu MOXe CTaTH JOCBiA JiepxkaB 13 Bke CHOPMOBAHOIO

aJIBOKaTCbKOK MOHOIIOJIIEIO.

VY Kanani, 30kpema B npoBiHIlii Anb0epTa, CyJId CyBOPO TOTPUMYIOThCSI BUMOTH,
0 IOPUANYHI OCOOM TMOBMHHI OyTH TpEACTaBlIEHI aJBOKaTaMH, 1 HE J03BOJISIOTH

CaMOTIPECTABHUIITBO TUPEKTOPIB 200 IHITUX MOCATOBUX 0CI0 KOMITaHIH.

VYV Cnonyuenux Illtatax Amepuku rOpuguyHi 0coOHM, Taki SK Kopropaiii Ta
ToBapucTBa 3 oOMexeHoro BimmoBiganbHicTIO (LLC), 3a3Buuaii mo30aBiieHi mpaBa
MpeACTaBIATH cede B cynax 0e3 ydacTi JIIEH30BaHOTO ajBoKara. BUIBIIICTH MITATIB,
Brimrouaroun Heio-Mopk, Kamipopwito, Texac Ta ApH30HY, BUMAraroTh, 100 IOpUANIHI
ocoOu Oynm TpejcTaBIeHi agBokaTaMu B cynax. Hampuknan, y Hero-Hopky 3rigHo 3
CPLR (Civil Practice Law & Rules) § 321(a) [163], kopropaliii moBUHHI MaTH aJiBOKaTa

JUIS y4acTi B CYZIOBOMY MPOIIECI.

3rigHo 13 maparpadgom 78 (IlpoBapkeHHs, y SKUX CTOPOHM MOBUHHI OyTH
npenacTaBieHi anBokatoMm) L{MBUTIBHOTO TpolEeCyalbHOTO yioxkeHHs Himeyunnu

HGpG,Z[68.‘ICHO HACTYIIHC:

Croponn cnopiB y perioHanpHux cynax (Landgerichte, LG) Ta Bummux
perionanpbHux cymax (Oberlandesgerichte, OLG) mnoBuHHI OyTH TMpeacTaBleHI
aaBokaroM. JSIkmio, BiAMmoBimHO 10 § 8 3akoHy TmWpo CyIOBY OpraHizalliro
(Gerichtsverfassungsgesetz), 3emust (Bundesland) ctBopuna njst cBo€l Teputopii BULTUiA
CyIl, CTOPOHH CIIOPY TaKOX ITOBUHHI OyTH TIPEICTaBIICH] aJIBOKATOM TIEPE]T ITUM CYI0M. Y
npoBakeHHsAX Tmiepen DenepanpauM cynoMm roctuiii  (Bundesgerichtshof, BGH)
CTOPOHM TIOBHMHHI OYyTH TPEACTABIICHI aBOKATOM, JOMYIICHUM 0 MPAKTUKHA B I[HOMY
CY/IL.

Opranu nyOdi4HOI BJaAM Ta OPUAMYHI OCOOM MyOJIIYHOTO MpaBa, BKIIOYAIOYU
00'eTHaHHSI, Ki BOHM MOKYTh CTBOPIOBATH JIJI1 BUKOHAHHS CBOIX 3aBJaHb, BU3HAYCHUX

nyOJIYHUM MIPaBOM, MOKYTh OyTH MPEACTABICHI CBOIMU BIIACHUMH IPAL[IBHUKAMHU, SIKI
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MaroTh KBaJi(ikarito aist 001iMaHHs CYIMIBChKHX IMOCaa, 00 MparliBHUKAMHU, SKi MalOTh
TaKy KBamiikaiiio Ta Mpalio0Th B IHIIUX OpraHax MmyOii4HOl Biagu abo IOPUIANYHHUX
ocobax Mmy0JIiYHOro MpaBa, BKIIOYat0uH 00'€JTHAHHS, K1 BOHM MOXKYTh CTBOPIOBATH JJIs

BUKOHAHHS CBOiX 3aBJjaHb, BU3HAUEHUX ITYOIIUHUM MTPABOM.

i mpaBmIIa HE 3aCTOCOBYIOTHCS JI0 TIPOBAHKECHD MEPE CYAJICI0, SKOTO BiIMOBITHO
JieJieroBaHo a0o0 3aIpoIleHo, a TAaKOX JI0 1M y MPOBAKEHH], K1 MOXYTh OYTH BUMHEHI

nepes KaHLEeIIpUCTOM CyI0BOi KaHIEPii.

Bynb-sikuii agBOKAT, YIIOBHOBAXXEHUHN TPEJICTABISATH CTOPIH y CyJaX BiAMOBITHO

710 TOJI0’KEeHb MiANMYHKTIB (1) Ta (2), Moxke npeacTaBisiTi cede [157].

OTxe, B pe3ynbTaTi JOCAIIKEHHS JOCBIY 3aKOPJIOHHHUX AepkKaB OyJI0 pO3IIIIHYTO
NPEICTAaBHUILITBO B aJIMIHICTPATUBHOMY CYAOYHHCTBI SIK CKJIAQJHE SBHIIE, SKE BUCTYIA€E
KIJIFOYOBUM €JIEMEHTOM 3a0€3MeueHHs MpaBa Ha 3axXKUCT Ta JOCTYIY A0 mpaBocyanas. Poib
aJIMIHICTPATUBHOTO CYJIOYMHCTBA 3aKkpimuioeThes y crarti 55 Koncrutymii Ykpainu
Ta PO3MIIAIAETHCS SIK TapaHTIs 3a0€3MeYeHHs MpaBa «Ha OCKap KEHHS B CYJ1 pillieHb, Al
gy O€3A1SUIbHOCTI OpraHiB JIep>KaBHOI BIIaJld, OpPraHiB MICIIEBOIO CAMOBPSTyBaHHS,
M0CaI0BUX 1 CITY)KO00BUX 0ci10». Haj3BuualiHa BaXKIMBICTh CUCTEMH aJIMIHICTPATHBHOTO
CYIOYMHCTBA [IJIsl CHUCTEMH «CTPUMYBaHb Ta MPOTHBAr» 3YMOBIIOE Ba)JIHUBICTh
YIOCKOHAJIEHHS aMIHICTPATUBHOIO CYyJIOYMHCTBA Ta MOr0 1HCTUTYTIB, 3 ypaxyBaHHSIM
CTOPOHHBOT'O TIO3UTUBHOTO a00 HaBITHh HEraTUBHOTO JHocBiy. Iloromkyemoch 13
BucHoBKamu Jlnuenko I., KocTiok Y. mpo Te, 1o mpaBoBe perymroBaHHS AISUTBHOCTI
aZiBOKarta B kpaiHax €Bpomneiicbkoro Coro3y He € OJHOPITHUM, OpraHi3allis Ta peaizaiis
a/IBOKaTChKUX TOCIYT, MOPSIOK HAaOYyTTs MPaBOBOrO CTAaTyCy aJBOKaTa MOXKE 3HAYHO
PI3HUTHCA 32 HAL[IOHAJIbBHUM 3aKOHOJABCTBOM JiepkaB-uieHiB €C, BTIM BUIlI€3a3HAYEHE
HE MepelKokae ePeKTUBHO (OpMyBaTH CHUIBHUM PHUHOK aJBOKATCHKUX TOCIYr B

kpainax €C [70, c. 34].

AcnekTaMd TPaBOBOTO PEryJIOBaHHS Ta 3aKOHOAABYOrO  3a0e3MeUeHHS
npencraBauiTBa nociimkyBanucs O. A. banuykom, O. H. bonmapem, O.M. Benunuko, T.
b. Butpuuk, }0. M. I'pomieBum, M. C. [lemkoBoto, A. B. IBanosoro, B. C. Jliuko, C. M.

Jlorinosoro, A. B. Ilaciuamkom, O. JI. CesaroupkuMm, B. O. Csgrompkoro, B. B.
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Cepmroxom, JI. B. Tamiit, O. I'. SIHOBCbKOIO Ta IHITUMH, BTIM TPOOJIEMH IHCTUTYT
MPEICTAaBHUIITBA, SIKI BHHHMKAIOTh HA TMPAKTHUIN, JOCI HE 3HAWUIUIA CBOTO IOBHOTO
BHUCBITJICHHSI Ta 3aKOHOJABUOr0 BHUPIIICHHS, a TOMY HOTPeOyIOTh MOJAIBIIOTO

HAYKOBOT'O PO3BUTKY Ta MPAKTUYHOTO BTLICHHS.

3 MeTOow BCEOIYHOTO MAOCHTIIKEHHS CTYICHS HOPMATHBHOTO OIPAI[fOBAHHS
IHCTUTYTY NpPEACTAaBHUIITBA B YKpaiHi, MOMUIFHO MPOAHANI3yBaTH 3aKOHOMPOEKTH, IO
Hapa3i nepedyBaroTh Ha po3risial y BepxoBHiit Panmi, oCKiTbKM BOHHM BigoOpa)xaroTh
aKTyaJbHI TEHJCHIII Ta HAIpsIMH PO3BUTKY IPABOBOTO PETYJIIOBaHHS Yy I cdepi.

Takumu 3aKOHOIIPOCKTAMHU €

- IPOEKT 3aKOHY MPO BHECEHHS 3MiH 70 cTarTi 26 3akony Ykpainu «IIpo
aJIBOKATypy Ta aJBOKATCHKY JISUTHHICTBY» 00 YTOYHEHHS NESAKUX MUTAHb 3M1MCHEHHS
anBokaTchKoi AisiibHOCTI Ne 12116 Bix 14.10.2024 poky, SIKMM NPONOHYETHCS 3aKPIMUTH
MO>KJIUBICTB TIJMTUCAHHS OpJepy ajaBokaTa nuisxom HaknanenHus EIIIT agpokara [119];

- MPOEKT 3aKOHy MPO BHECEHHS 3MiH 10 cTarti 12 3akony Ykpainu "IIpo
aJIBOKaTypy Ta aJBOKATCHKY MISUIBHICTE" 11070 BiIOOpakeHHS CBIJOITBA MPO MPaBO Ha
3aHATTS aJIBOKATCHKOIO JISUTLHICTIO Ta MOCBiMUEHHS ajgBokaTa Ykpainu Ha [lopTami [is
Ne 11176 Big 15.04.2024 poxy, sSIKHM 3 METOIO TOJIETIIEHHS JOCTYITY aJIBOKAaTIB YKpaiHu
70 TOKYMEHTIB, HEOOXITHUX ISl 31MCHEHHS aJBOKATCHKOI MISUTBHOCTI MPOIMOHYETHCS
BiJIOOpa)KEHHS €JEKTPOHHUX KOIiM JOKYMEHTIB (CBIJIOLITBA Ta MOCBIAYECHHS aJBOKATa)
no [opramy Jlii [118];

- [IpoexT 3akoHy Tpo BHECEHHsS 3MiH a0 cTarTi 7 3akony Ykpainu "lIpo
aJIBOKaTypy Ta aJBOKATChKY MISUTBHICTH" IOMO YTOYHEHHS IMIJCTaB HECYMICHOCTI 3
nisuibHICTIO anBokata Ne 11014 Big 15.02.2024 poky, sIKUM NPONOHYETHCS BCTAHOBUTH,
10 HECYMICHOIO 3 JISJIbHICTIO aJBOKaTa € BIMCHKOBA CIIy»0a 3a KOHTPAaKTOM abo
albTepHATUBHA (HEBIIChKOBA) ciyk0a. TuM camum, ajgBOKaTH, AKI MPU3BaHI B JIaBU
30poitHuX cui YKpaiHu 1o MoOinmi3aiii, 30epexyTh CBIA JIIOUMNA CTATyC Ta 3MOXYTh 1
HaJaJll HaJlaBaTu MpaBHUYY jgornomory. Jliroue 3aKOHOJABCTBO Mependadae, 1o y pasi
MoOUTI3alii aaBokaTta, BIiH 3000B’S3aHUN 3YNMHUHUTH CBOE TMPABO HA 3aWHSITTS
aJIBOKATCHKOIO JISTTBHICTIO, 1110 aBTOPaMU 3aKOHOIPOEKTY PO3TISIAETHCS K TOPYIICHHS

BuUMoOTHY 3akoHy Ykpainu «IIpo anBokatypy Ta alBOKaTChKY TISUTBHICTBY IIOJI0 TapaHTii
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aJIBOKATChKO1 MISUTBHOCTI, OCKUTbKM 3yNMHHEHHS TpaBa Ha 3alHATTA aJBOKATCHKOIO
TSUTBHICTIO Oy/ie 3yMOBJICHO He Oe3mocepeHiM OakaHHSM Ta JIIMU aJBOKaTa, a JisIMHU
JIep>KaBHUX OpraHiB, K1 IpU3BaJIM HOro B yMoBax MoOuTi3ali 10 ckiany 30poHUX CUTT
VYkpainu. Bkazany npoOnemy Oyno TuMuyacoBo BupimieHO Pamoro aaBokaTiB YkpaiHwu,
sKa BIAMOBiMHO 110 cBoro pimenHs Bix 03 6epe3ns 2022 poky Ne 24 BctaHOBUIIA, IO Y
nepioJ; BOEHHOTO CTaHy HE BBAXXATUMETHCS MOPYIICHHSM BUMOT IOJAO HECYMICHOCTI
NPOXO/KEHHS BIMCHKOBOT 200 allbTepHATUBHOI (HEBIMCHKOBO1) CIIy»OH aJBOKaTaMH Ta
HE 3aCTOCOBYBATH TaKy TMIiJACTaBy JUIsi TPUTATHEHHS aJBOKAaTa JO JUCIUILTIHAPHOT
BiANMoBiManbHOCTI. OJHaK, BHpINICHHS JaHOi MpoOjeMu Mae BIIOYTUCH Ha
3aKOHOJaBYOMY PiBHI, OCKIIbKU PimenHs Paau agBokaTiB YKpaiHu HE Mae CynepeyuTH

MoJIOXKEHHAM 3akony [120];

[IpoexT 3akoHy npo BHeCeHHs 3MiH 10 3akoHy Ykpainu "[Ipo amBokarypy
Ta aJBOKATCHKY TiSUTBHICTB" IIOI0 BPETYIIOBAHHS MHUTAHHSI CBOEYACHOCTI OTPUMAaHHS
BiMOBII1 HA aaBoKaTrchbkuit 3amuT Ne 10445 Bix 30.01.2024 poky, KM NPOMOHYETHCS
BpETyJIIOBaTH IMHTAHHS CBOE€YACHOCTI OTPUMAHHS BIJIMOBiMI HA aJBOKATCHKUH 3aIUT
INUISIXOM 3aKpIMJICHHST Ha 3aKOHOJABYOMY pIBHI TOJOKEHHS, SKE BCTAHOBIIIOE
HEOOXITHICTh TIOBIJIOMJIEHHS aJBOKaTa TMPO HAMNpaBJCHHS WOMY BIINOBIAI Ha
aJBOKATCHKUI 3allUT B MEXKaX CTPOKY, BCTAHOBJICHOTO YaCTHHOIO JIPYrow cTaTTi 24
3akony Ykpainu «lIpo aaBokaTypy Ta afBOKaTChKy JisUIbHICTHY [113];

- [Ipoext 3akony mnpo BHeceHHs 3MiH 10 Kogexkcy VYkpainu mpo
aJIMIHICTpATUBHI NpaBOMOpYyIIEHHAd Ta 3akoHy Ykpainu '"lIpo anBokatypy Ta
aJBOKATChbKY MISUTBHICTB" IMOJ0 YJAOCKOHAJICHHS BIAMOBIIAIBHOCTI 3a TOPYIICHHS
po3risaay anBokarchkoro 3amuty Ne 9356 Bim 05.06.2023 poky, SIKUM MPOTMOHYETHCS
BHeCeHHs 3MiHM g0 ctarri 212-3 Kogekcy VYkpaiHm 1npo aaMiHICTpaTUBHI
IIPABOMIOPYIIIECHHS 111010 BU3HAYCHHS aIMIHICTPATUBHOTO CTSATHEHHS, Y BUIJISAI mTpady
y pO3Mipi Bij] I’ ATIECATH J0 CTa HEOMOJATKOBYBAHUX MIHIMYMIB JOXO/IIB TPOMAJISH 3a
HEMpaBOMIPHY BIJIMOBY B HajJaHHI iHQopwmaIllii, HeCBoeyacHe ab0 HEMOBHE HaJaHHS
iHdopmarltii, HagaHHg 1HOpMAaIlii, IO HE BIANOBiNaEe TIWCHOCTI, y BIANOBIAbL Ha
aJIBOKaTChKUW 3alliT, 3aluT KBaliikaliiHO-AUCIMILTIHAPHOT KOMICIi alBOKaTypH, ii

nanatu abo wieHa BiANOBIIHO A0 3akoHy Ykpainu "lIpo agBokaTypy Ta aaBOKaTChKY
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nisutbHICTR". Takok 3miHamu 10 3akoHy Ykpainu «lIpo amBokatypy Ta alBOKAaTChKY
TISUTBHICTBY TPOTMOHYEThCS y cTaTTax 20 Ta 24 1mbhoro 3aKOHY YHOPMYBATH TOPSIOK
HaIPABJICHHS IS PO3TJISAAY aJBOKATCHKOTO 3aIMTY, ITJICTABH IS BIAMOBH aJIBOKATYy Y
H0ro po3riisii, 3SMEHIIUTH CTPOKH HOro po3risny [116];

- [IpoekT 3akoHy npo BHeceHHs 3MiH 0 3akoHy Ykpainu "I[Ipo anBokarypy
Ta aJBOKATCHKY MISUIBHICTB" IOJI0 MOCHJICHHS aBTOPUTETY aaBokatypu Ne6205 Bin
22.10.2021 poky, SIKMM HpPOIOHY€ETHCS BCTAHOBHUTH, IO HECYMICHOIO 3 JISJIBHICTIO
aJIBOKaTa € CyJIoBa, CKCIIEPTHA, MPABOOXOPOHHA, OMEPATUBHO-PO3IITYKOBA JISUIBHICTD.
3aKOHOMPOEKTOM TMependadyeH0 HOPMY, BIAMOBIIHO 1O SKOi IpaBO Ha 3aHATTSA
aIBOKATCHKOIO JISUTHHICTIO TPUMHHIETHCS IUISIXOM aHYTIOBAHHS CBIJOIITBA MPO MPABO
Ha 3aHATTS aJIBOKATCHKOKO JIISIBHICTIO y pa3i 3yNUHEHHS TMpaBa Ha 3aHATTS
aJIBOKATCHKOIO JISUTHHICTIO MPOTSATOM CEMHU POKIB MiApsiaA. Jl0laTKOBO BCTAHOBIIOETHCS
Taki 0OMEeXEHHsI, 110 aJIBOKaTOM He MOKe OyTH 0c00a, IKa, OKpPIM B)KE€ ICHYIOUHX Y CTaTT1
6 3akony Ykpainu «IIpo anBokatypy Ta aJBOKaTChbKY IISUIBHICTHY» MIACTAB: - 3BUIbHEHA
3 mocaau abo mo30aBieHa MpaBa Ha 3/A1MCHEHHS MPOQEeCiiHOT NISITBHOCTI 32 MOPYIICHHS
NPUCSTU Ta / a00 BUNHEHHS KOPYNIIITHOTO MPaBOMOPYUIEHHS, - MPOTATOM I’ SITH POKIB 3
JHS TAaKOro 3BUIbHEHHS a00 M030aBlIEHHS IpaBa; - MPOTITOM OCTAHHIX TPHOX POKIB
Oe3nepepBHO MpalfroBaia ado Mparfoe Ha mocaji CyyIl, IpoKypopa, CIiI40ro, Ai3HaBaua,
NpaliBHUKAa MOIAPO3AUTY, SAKUH 3IIMCHIOE  ONEPAaTUBHO-PO3IIYKOBY  AISUIBHICTD,
npaliBHUKA TMEHITEHI[IapHO1 CiyXO0U, HOTapiyca, JepKaBHOrO ab0 MPUBATHOIO
BHUKOHABIISI, apOITPaXHOTO KEPyIOUoro, Ha JepxaBHINA ciyk01 abo ciyxk01 B opraHax
MICLIEBOTO CAMOBpSIIYBaHHS, Ha 1HINIA TOcaji, Ha SKIM OJHOYAaCHE 3IIMCHEHHS
a/IBOKaTCbKO1 MAISUIBHOCTI 3a00pOHEHO 3aKOHOM; - MPOTATOM OCTAaHHBOTO POKY 0
OTPUMAaHHS CBIJIOITBA MPO MPABO HA 3aHATTS aJBOKATCHKOIO MISIBHICTIO BUMHMIA Aii,
0 TOPYIIYIOTH TpaBWJIa aJBOKATCHKOI €THKH, IpaBa aJBOKATIB, IMEPEIIKOKAIOTh
3aKOHHIN aJIBOKATCHKIN M1SUTBHOCTI, MPUHIKYIOTh aBTOPUTET aaBoKaTypu [114];

- [Ipoekt 3akony mnpo BHeceHHs 3MiH 10 Komekcy VYkpainu mpo
aJIMIHICTpPATUBHI NpaBONOpYyLIEHHd Ta 3akoHy Ykpainu '"lIpo anBokatypy Ta
aJBOKATChKY MISUTBHICTB" IMOJ0 YJAOCKOHAJICHHS BIAMOBIAAIBHOCTI 3a MOPYIICHHS

po3risaay aaBokaTchbkoro 3amuty Ne7056 Bim 16.02.2022 poky, SIKUM TPOMOHYETHCS
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MOCWJICHHS TapaHTId 31MCHEHHS aJBOKATChKOI MISIIBHOCTI, M0 Oynae Ccupuaru
YIOCKOHAJICHHIO TMPABOBOTO PETYJIOBAHHS peaji3allii OKpeMHuX TapaHTIi aJBOKATCHKOT
JUSUTBHOCTI, 30KpeMa II0J0 IPAaBOBOTO PETYIIOBaHHSA (DYHKI[IOHYBAHHS MEXaHI3MY
3a00poHU JOCTymy 10 1HQopmallli Ta JOKYMEHTIB, IOB’S3aHMX 31 3A1MCHEHHSIM
a/IBOKAaTChKO1 MISJIBHOCTI, 3a0e3MeueHHs] MPUCYTHOCTI MpEACTaBHUKA pajad a/JBOKAaTiB
pErioHy Mij Yac MpOBEIEHHS OOIIYKY YM OIJISIAY YKUTJIA, 1HIIOTO BOJIOJIHHS aJBOKATa,
IPUMIIIEHB, J¢ BIH 3[IIHCHIOE aJIBOKATCHKY MISUIBHICTh, THMYACOBOTO JOCTYITY JIO PeUeH 1
JTOKYMEHTIB aJIBOKAaTa, a TAKOX YHEMOKJIMBUTH BTPYYaHHS B MISTILHICTH aJ[BOKATa Ta HE
JIOMYCTUTh PO3TOJIOMIEHHS aJBOKATChKOI TaeMHHMIN. [IpOMOHYETBhCS BpETYIIOBATH
MOPSAIOK TPOBENEHHS OKPEeMHUX CIiIuuX (PO3UIYKOBHMX) /i CTOCOBHO aJBOKATa,
OCHOBHOIO METOI0 SIKUX € 3a0e3MeueHHs 3aXUCTy aJBOKATChKOI TaEMHHMII],
3aMpoBa/PKEHHSI OCOOJIMBOCTEM TMPOBEACHHS OONIYKY YM OIJISAY JKUTJA, 1HIIOTO
BOJIOJ[IHHS aJ]BOKaTa Ta TMMYACOBOTO JIOCTYIY JO peuel 1 JOKYMEHTIB aJBoKaTa, sKi O
rapaHTyBaIM JOTPUMaHHA (DyHIAMEHTAIBHUX TPHUHIMITIIB Ta 3acaj isIbHOCTI
aJIBOKATypH, SIK HE3aJIC)KHOTO IHCTUTYTY, MOKIWKAHHIM SKOTO € 3IIMCHEHHS 3aXUCTy Ta
HaJaHHs npodeciiiHoi mpaBHUYOI goromoru [117];

- IIpoexT 3akoHy IIpo BHECEHHs 3MiH 70 3akoHy Ykpainu "[Ipo agBokatypy
Ta aJIBOKATChKY JISUIBHICTH" OO0 3BUTBHEHHS 0Ci0, K1 MAIOTh CTa)X poOOTH CyI/Iet0 a00
MOMIYHUKOM CYJJ1, BiJ MPOXOKEHHS CTaXXyBaHHA B ajaBokarta 5095 Bim 18.02.2021,
SKUM TIPOTIOHYETHCS PO3IMIUPUTH TEpeNiK 0ci0, SKi 3BUIBHSAIOTHCSA BiJl MPOXOJKEHHSI
ctaxyBaHHs (ctarta 10 3akony VYkpainum «IIpo agBokatypy Ta aJBOKaTChbKY
JUSUTBHICTBY ), IIJIIXOM BKJIFOYEHHS JJ0 HHOT'O 0Ci0, SIK1 Ha JIEHb 3BEPHEHHS 13 3a4BOIO PO
JIOMYCK 10 CKJIaJeHHS KBaTi(iKaI[IHHOTO ICIIUTY MalOTh CTaX POOOTH POOOTH Ha Mocali
MOMIYHUKA CYyJJIl IIOHAMMEHIEe ITSATh POKiB, a00 CTaX poOOTH Ha Tocami CYIIi
nioHaiMeH1e oAuH pik. g oci0, akux OyJio 3BUIBHEHO 3 OCAH CY/I1 Uepe3 MOPYyIIEHHS
BHUMOT I[0J0 HECYMICHOCTI, TOPYIICHHSI 000B 3Ky MiATBEPAUTH 3aKOHHICTH JIKEpeia
MMOXOJKEHHST MaiiHa, BYMHEHHS ICTOTHOTO JHMCIUIUIIHAPHOTO IPOCTYNKY, rpyde uu
CUCTEMAaTUYHE HEXTYBaHHS 000B’ I3KaMH, 110 € HECYMICHHUM 31 CTaTyCOM CYy1i a00 uepe3
BUSIBJICHHS HEBIJAMOBIIHOCTI 3aiiMaHill mocaai Cynaai, OOOB’SI30K IMPOXOKEHHS

CTa)XKyBaHHS B aJIBOKaTa MPOIMOHYEThCA 3anuimuTtu [115];
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- [TpoexT 3akoHy mpo BHeceHHs 3MiHU 70 ctaTTi 23 3akony Ykpainu "IIpo
aJIBOKATypy Ta aJBOKATCHKY MISUTLHICTE' MO0 TapaHTIA aABOKATCHKO1 MisiTbHOCTI 4612
Bim 19.01.2021 p., kMM 3ampolOHOBAHO HAJATH TapaHTIIO aJBOKaTy Ha TMpPaBo
npun0aHHs, HOCIHHS, OOJIK, 30epiraHHs Ta 3aCTOCYBaHHS MPUCTPOIB BITUYMU3HSIHOTO
BUPOOHUIITBA IS BIACTPUTY MATPOHIB, CHOPSIKCHUX TYMOBUMH YHM AHAJIOTIYHUMH 32
CBOIMH BJIACTHBOCTSIMH METaJIbHUMU CHApSIaMHU HECMEPTEIbHOI Jil, sl 3a0e3MeYcHHS
fioro npodeciitHoi nisibHOCTI [121].

TakuM 4mHOM, MpoaHaATI3yBaBIIM BCl 3aKOHOMPOECKTHU 0 3aKOHY YKpaiHU «Ipo
a/JIBOKaTypy Ta aJBOKATChKY AISUIBHICTBY», MPUXOAUMO O BUCHOBKIB MPO BIJICYTHICTH
MacITaOHUX 1HIIIATUB MO0 MOAAIBIIOr0 pedopMyBaHHS aIBOKATYypd B yMOBax

aJIBOKaTChKOI MOHOITOJTI].

3a Takux YyMOB, Ha MIACTaBl JOCBITY 3aKOPJIOHHUX JEpkaB (IMEpEeBaKHO
€BPOIEHCHKIX), TPOMOHYIOTHCSA PO3TJISHYTH PAI TPOMO3UINNA IIOA0 YAOCKOHAJICHHS

IHCTUTYTY NPEICTAaBHULITBA B YKpaiHi, TaKl 5K:

- JeTallbHE 3aKpilUIeHHS pOoJII Ta MPOIECYaJbHOro CTaTrycy mpodeciiiHoro
MPEICTaBHUKA K yYaCHUKA MEJIaIliifHOT MPOoLeypHr, OCKUTBKH Meiallisi po3riisi1a€ThCs
HaMHU SIK JII€BA albTEPHATUBA BPETyJIOBAHHS CIOPIB, B TOMY UMCI1 aIMIHICTPATUBHHUX;

- HOPMAaTHBHE 3aKPITUICHHS MPUHIIUIIB BUKOPUCTAHHS ITYYHOTO IHTEIECKTY
y MPEJCTaBHUIBKIN MiSTTBHOCTI;

- CTBOPEHHS LIEHTP1B HU(POBOI KOMIETEHTHOCTI aJIBOKATYypPH,

- BUOKPEMJICHHS ~ OKpPEMOro  MOAYJII  IpU  MIATOTOBLI  aJBOKAarta,
MPUCBSYCHOT'O 1HTErpalii HOBHX TEXHOJIOTIH Ta 1HQOpPMAIIHHUX IHCTPYMEHTIB ¥y
TISUTBHICTD FOPUCTA;

- HajaHHs HarionanpHil acoriamii ajaBokaTiB YKpaiHW IMIHMPIIOTO KoJjia
MOBHOB&)XEHb, HE JIMIIE B YACTUHI PEryJIIOBaHHS aJBOKATCbKOI IISJIBHOCTI, a M y
peastizarlii a1epkaBHOT MOJITUKU Y cdepl 3aKOHHOCTI Ta MPaB JIIOAUHH

- BIPOBAKEHHS JI0JJaTKOBUX 3aXO0/[1B IUCIUIUTIHAPHOT BIMOBIIATLHOCTI;

- MOETANHe 3alpoBaKEHHS O0O0OB’A3KOBOTO CTpaxyBaHHsA MpoQeciiiHoT

JISUTBHOCTI aJ{BOKATA;
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- 3alpOBaPKEHHS €IMHOTO KBali(hiKaIiifHOTO ICOUTY SIK JIJIs aIBOKATIB, TaK 1
CYIIIB Ta IPOKYPOPIB, SIKUiA Oyjie BKIIOUATH B ceOe MUTAHHS 3 PI3HUX rajgy3eil mpasa Ta
nependavae HasgBHICTh HABMYOK 13 PO3B’S3aHHSA MPAKTUUYHUX 3aBIaHb, IO JO3BOIHTH
yHipiKyBaTH MiaXin 10 npodeciitHoi miAroToBKY opucta$

- CKaCyBaHHS MOKJIMBOCTI CAMOTIPEICTABHUIITBA JJIsl IPUBATHUX IOPUIMIHUX

oc10.

3.2. IIpobGiseMun Ta nNepPCHeKTHUBH PO3BUTKY IHCTHUTYTY mnpodeciiHoro
NpeACTABHUNTBA i Yac M03acyl0BHX NPUMHPIOBAJIBHUX MNpoUeAyp NPpH

BUPIillIeHHi aIMiHICTPATUBHHUX CIOPiB

Ha cporogni, B yMoBax TpHBar4oro pe)OpMyBaHHs CYAOBOi 1 MPaBOOXOPOHHOT
cucTeMH YKpaiHM Ta MOBHOMACIITaOHO1 BiliHH, sIKa TIOCTaBWJIA B HEMPOCTE CTAHOBHIIE
yKpaiHCBKY Jep)KaBHICTh, B TOMY 4HCII CYyJIOBY CHCTEMYy, SK HIKOJIM Ha0yBae
aKTyaJbHOCTI MeJiallisi, OCKUIbKH JaHa T03acyJoBa TMpoIeaypa Ja€ 3MOTY BIaJHATH
KOH(IIKTHI cUTyallli MK yYaCHHUKaMHU TPABOBIIHOCHH 13 MIHIMAJIBHUM 3ay4C€HHSIM

CYJIOBUX OPTaHiB.

Meniamis sk ¢gopMa BHpIIIEHHS CIOPIB BHUHHMKJIA Habarato padime 3a
dbopMarizoBaHy CyJ0BY CHCTEMY, OCKUIbKH i KOPIHHS cATa€e TIMOOKOI TaBHUHH, KOJH
CHUIBHOTM Ta IUIEMEHAa BHUKOPHMCTOBYBadu He(POpMalabHI CHOCOOM BpETYIIOBAHHS
KOH(DIIIKTIB 1J1 30epeKeHHs COolllaJbHOiI rapMoHii. B mporieci po3BUTKY CYCIHUIBCTBO
IIyKajo ONTUMANbHI CIOCOOU BUPIIICHHS KOH(IIKTIB 1, BpaXOBYIOYH PO3BUTOK IpaBa Ta
TEHJICHII11 10 GopMaltizallii mporeayp, B MOJATBIIOMY CYJ0Ba MPOIIeaypa BPETryIIOBaHHS
criopiB HaOyna OunbIoro nommupenHs. Okpemoi yBaru 3aciyroBye nosuilist J>x. bepmana
y HaykoBiit mpariii «Law and Revolution. The Formation of the Western Legal Traditiony,
BIJIMOBIAHO /10 $AKOi MNPUMIPIOBANIbHI TpoLeaypu (cepen sKUX Mefiaiis) HaOyiau
JAPYTOPSIIHOTO 3HAYEHHS, OCKUIbKM IiJ 4yac (OpPMYBaHHS «3axiHOD» (Hacammepes

3ax1IHOEBPONEIChbKOT) MpaBOBOi Tpaauilii 3MIHIOETHCS MpPU3HAYEHHS TIpaBa: Bif
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BIJTHOBJICHHS 371aTO/IM Y CYCIUIBCTBI 10 3a0e3MeueHHs BiAIUIaTH 3a nmopymeHHs [158, c.

87].

Opnak, 10Ci 3aIMIIAI0THCS ICHYIOTh YMOBH, 32 SIKHX, [103aCy/10B1 PUMIPIOBAJIbHI

IPOLESYpPU MAKOTh IEPEBArk HAJl CYI0BOIO MPOLIETYPOIO.

Meniamiss sk mpoueaypa ajibTEPHATUBHOIO BHUPIIIEHHS CHOPIB Halylla CBOIO
nomMpeHHs: B 0araThoX KpaiHax cBiTy, B Tomy uuciai y Cnonmydenux Ilratax Ta
po3BuHEHUX Kpainax €Bpomneiickkoro Coro3y. EdexktuBHicTh MemiaiiitHOi mpoueaypu
BU3HaHa €BpomneiicbkuM CHIBTOBapHCTBOM, SIKE PEKOMEHIYBAIO I BIPOBAJKEHHS SIK
OCHOBHHUH METO]I aJIbTEPHATUBHOTO BUPIIIIEHHS CIIOPIB HA JOCYJAOBOMY €Talll Ta IiJl Yyac

CYZIOBOT'O PO3TJISITY.

CydacHuil MigXia TMOJIATae y PO3YMIHHI Memniallii came SK ajlbTepHATUBHOTO
THCTPYMEHTY BHPIIICHHS IOPUANYHOTO CIOPY 4Yepe3 JO0OpOBUIBHY KOMYHIKAIIIO MiX
KOH(MIIKTYIOUUMH CTOpOHAMHU 3a y4acTi meniatopa. CTBEpIKYyeEMO, IO TIPOIIEC
QIbTEPHATUBHOTO  BUPILIEHHS IOPUAMYHUX  KOHQIIKTIB MNOTpeOye  3alydyeHHs
npodeciiiHoro mpejcTaBHUKA (aJBOKaTa), TaKk caMoO sIK 1 MiJ 4ac CYJOBOTO MPOIIECY,
OCKUIbKH, 3 OISy Ha 0a30BI NPUHIMIN Meiailii, MeaiaTop € HeUTpaJbHUM 1
HE3aJIe)KHUM B1J )KOAHOI 31 CTOPIH CIOPY, BIATAK BIH allpiopl HE MOXKE 3aXUILATH OKPEMI1
iHTepecu cTOpiH. B Takux yMmoBax mij 4ac MPOBEACHHS Mejialii aJBOKAT aKTHUBHO
BIJICTOIOE 1HTEpECH CBOTO KJII€HTa, B TOW dYac SK MEIIaTop OINIKYEThCS JIMIIE

MPUNHHEHHAM KOHQIIKTY MK CTOPOHAMM.

[Toyatox po3BHUTKY TpoleAypy Memiaiii B YKpaiHi JOUUIBHO TMOB’S3yBaTH 13
npuiHATTSIM 3akony Ykpainu «IIpo memiamito» Ne 1875-1X Bix 16 nucronaga 2021 poky
(mami — 3aKoH Mpo Meiailiio), mo HaopaB unHHOCTI 15 rpynus 2021 poky [107]. Ha namry
IYMKYy, came 3 IIbOTO MOMEHTY Yy aJBOKaTa sK ocoOu, sika 3iiiicHIoe mpodeciiiHe
MPEICTaBHULITBO IHTEPECIB, BUHUK IHIINNA OOOB’A30K — 31MCHIOBATH KPUTUYHY OIL[IHKY
NEPCIEeKTUB 3aXUCTy I1HTEPECiB KIIE€HTA AK Yy CYJOBOMY, TaK 1 I03acCylI0BOMY
(ampTepHATHBHOMY) TOPSAKY. 3BICHO, 1 10 MPUAHATTSA 3aKOHY MPO MEIaIlilo aJBOKaT

MaB MpaBO IHILIIOBAaTU Ta/ab0 OpaTu ydacThb Y NPUMHUPIOBAJIBHUX MPOLEAYpax, BTIM
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3aKOHOJIaBY€ 3aKpIIUICHHS MpOLEAypH MeAdiaiii, B TOMY YHCII y MPOLECyalbHUX

KOJCKCax, CIIPUINHNUIO BUHUKHCHHSA TaKOTI'O O6OB’$[3Ky.

3a TEKCTOM BHIIE3a3HAUYEHOTO 3aKOHY, HOro [if MOIIMPIOETHCS HA CYCHUIbHI
BITHOCWHM, TIOB’SI3aHI 3 MPOBEACHHAM MeIiarlii 3 METOI 3amo0iraHHsS BUHUKHEHHIO
KOHQUIKTIB (cmopiB) y MaiOyTHbOMY ab0 BperylnioBaHHS OyAb-IKUX KOH(IIKTIB
(cnopiB), y TOMY WYHCIl UUBUIBHUX, CIMEMHHUX, TPYAOBUX, TOCIOAAPCHKHUX,
aJIMIHICTPaTUBHUX, @ TaKOX y CIpaBax MpO aJMIHICTPATHBHI MPABOMOPYIIEHHA Ta y
KPUMIHAJIBHUX TMPOBAKEHHSIX 3 METOK MPUMHUPEHHS MOTEPHUIOro 3 Mi03pIOBAaHUM

(0OBHMHYBaYEHHM ).

[lin  wmemiamiero  3aKoHOJAaBElb  Iependayae  MO3acyloBy  JOOPOBUIbHY,
KOH(]iICHIIHHY, CTPYKTYpPOBaHY MpOIEAYpY, MiJ Yac SKOI CTOPOHU 3a JOMOMOTOIO
MefiaTtopa (MeaiaTopiB) HamararThCs 3amoOirTH BHUHUKHEHHIO a00 BpEryIioBaTH

KOH(pIKT (cip) nuisixom neperosopis [107, cT. 1].

VYBary npo6iemam Menianii, 30KpeMa B aIMIHICTPATUBHUX CHIOpaxX MPUAUISIN Pl
HaykoBIiB, Takux sk: A. binaii, O. Bep6a-Cupop, P. I'aBpumok, O. Kapmaza, H.
KpecroBcrka, O. Pizenko, b. Jleko, A. Illepemer Ta iHmi. 3a3HavyeHi HayKOBII
JOCIIJKYBaJId OCHOBHI NPHHIIMIIKA Ta MPOLEIYypY Iporecy Memiamii B ITUBUIBHO-
MpOLECYaIbHUX BIJHOCHHAX, IX JOCHUIKEHHS CHpPUAIM (POPMYBAHHIO LIUJIICHOTO
PO3YMIHHS MPOIIECy Meiallii B IOpUCTIPYACHIIIi, BTIM, Ha HaIly AYMKY, Hapa3i BiICYyTHE
KOMIUJIEKCHE HaYKOBE JOCTIKEHHS pOJIi aJlBOKaTa y MeaialiiHii mpoueaypi, 0co0JIMBO

M1J 4ac BUPIIICHHS CHOPIB 13 Cy0’€KTaMU BJIaJHUX TOBHOBAXEHb.

[To3a yBarm He MOKe 3aJTUIIMTUCH 1 CIIUTbHA Tipans aBTopis . T'apo, A 3epHOBOI,
I'. €Epemenko, P. Kosans, C. IToropinoi, B. [Tominyk, O. [lomazanoscwkoi, JI. Pomananse,
M. Caenko, B. CuTtioka - mociOHUK «AABokaT Ta meniauis» [1], omyomikoBanuit y 2022
porii HarioHansHOIO acoliaiieo aaBokaTiB YKpaiHu, SKUM € OJHIEI0 13 TEPIINX CIpoo
Ha TepeHax YKpaiHW CHCTEMHOTO BHUCBITJICHHS 3arajlbHUX IMOJIOKEHHS MPO MEMIaIliio,
MiCLISI MeJiallii B aJIBOKaTChKiM MisUIBHOCTI, OCOOJMBOCTEHN Memiallii B OKpeMHUX BHaX

cropiB. Ilpu 11boMy, KOHCTaTyeMo, IO PO3AUT 3 JaHOTO MOCIOHMKA MICTHThH aHali3
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0Cco0JIMBOCTEH Meiallii y pi3HUX KaTeropisx cropiB (KOMEPIiitHi, TPyA0Bi, CIMEHHUX Ta

KPUMIHAJIBHUX ), OKPIM aJMIHICTPATUBHHUX.

[Ipu upomy, sk caymno 3ayBaxye J1.O. JlaBuaeHko, 3MiHM B MpoLeaypl Medialii
MaTUMYTh TE€BHUW BIUIUB 1 Ha CyMDKHI cdepu (HampHKIad, CyAOBO-€KCIIEPTHY
TISUTBHICTB), a T1e, 31 CBOT0 OOKY, MiABUIIUTH MOTPEOY y MOJATBIIIOMY PO3BUTKY Meiarii

[34, c. 250].

B Takux peanisx poib aaBokaTa sik 0CO0H, sIka Ma€ KePyBaTUCh JIUIIIE IHTepEecaMu
CBOTO KJi€HTa, HaOyBae OCOOJMBOrO 3HAYCHHS. TpajuIliiHO aaBOKATH, 3aXHUIIAIOUN
1HTepecH OJIHI€T 31 cTOpiH KOH(IIIKTY, IepeOyBaloTh y CUTYyaIllii, y AKiil KO)KHa CTOpOHA
BCIMa CHUJIaMU JIOBOJUTH, 1110 i IO3UIIISA € €JUHO MPABIUBOIO, TPABUIHLHOIO 1 MOKITUBOIO.
Ile BimOyBaeTbcs Yepe3 MPOTHCTABICHHS IMO3MINN CTOPIH, K1 JMIMCHO MOXYTh OyTH
CYNEepEWINBIMH Ta B3A€EMOBUKIIOUYHUMHU, HA TEPIIMNA TOMJISA, IO, SK MPaBUIIO,
OpU3BOIUTH 1O ecKamalli KOH(IIKTy. 3amnpoBayKeHHS I103aCyJ0BOTO CIIOCO0Y
BPETYJIIOBAaHHSA CIOPY 3 OJHIE] CTOPOHU [a€ AOAATKOBUU IHCTPYMEHT 3aJJOBOJICHHS
IHTEpeCiB KIIEHTA, a 3 IHIIOI Mae CHPUYMHATHA BIIMOBY BiJl KAaT€rOPUYHOCTI, IIO

MPUTAMAHHA «KJIACUYHOMY» aJTOPUTMY pOOOTH aJBOKATa 3 KOH(IIKTOM.

3 MeTo0 OBl IPYHTOBHOTO, MIMOOKOTO 3’sICYBaHHS CYTI MPOLEAYPH Meiallii,
HAayKOBOI'O OCMHCJIEHHSI OCHOBHMX 3aBJaHb, poJi, (PyHKLIN Ta cneuudikud AiSIbHOCTI
a/IBOKaTa sIK MpeACTaBHUKA JOBIPUTENS B paMKax MPOIEypH MOCEPETHUITBA, BUTAETHCS
3a HEOOXiJHE MPOaHANI3yBaTH OpraHi3alliiiHi acleKTH MpOoLEeaypyu Memdiailii, 30Kpema,

cTajli (eTamum) Meiarii.

Tak, 4acTKOBO TOTOKYIOUHCH 13 Mmiaxoa0M BueHoro Ciusu JI.B. 1o Bu3HaueHHS
O3HAaK TM03aCy/I0BO1 MPOIEAYPH BpETyItOBaHHS KOHQIIKTY (IOOpPOBUIBHICTH, Y4acTh
HE3aJIe)KHOr0  MeAlatopa, KOH(MIAEHUIWHICTh, THYYKICTh), SKHH IPYHTY€TbCA
3aKOHOJIABYO 3aKpiieHId aediHimii Meaiamii, CTBEPIKYEMO, 110 Ha CYy4acHOMY eTarri
PO3BUTKY MEJIaI[iiHUX MPOIIECIB y CBITI Ta TUM OuUTbIlle YKpaiHi JaHa MpoIeaypa He €
JIOCTaTHHO CTPYKTYPOBAHOIO Ta HAYKOBIIl B3arajai JOTPUMYIOTHCS PI3HOMAHITHHUX

MAXO/IIB 10 BU3HAYEHHSI OCHOBHMX (pa3 (cTasiit) memiartii.
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Tak, JI. Boyns 1 M. Hecik Bu3Ha4aroTh AB1 OCHOBHI ¢azu Memiaiii: nepma dasza —
1ie (haza BUSABJICHHS MpooOsieMu, a Apyra — ¢daza ii BupimenHs. Koxna 3 iux (a3 BkItodae
kinbka eramiB. llepmia ¢aza Bkiatouae HedopMalbHy MOMEPEAHIO CTaaito, odiriiiHe
BIIKPUTTS MeJiallli, Mpe3eHTalilo KOHMIIKTY CTOPOHAMH, BUSBICHHS «TOUYOK JOTHUKY»
Ta BU3HAYCHHS TeM I 0O0TOBOpeHHs. [[pyra daza po3modnHaeThCS 3 MEPETOBOPIB 1
pO3pOOKHM BapiaHTIB BHpIlICHHs MpooOseMu. BoHa Takox BKIIOYAE I1HAMBITYyaIbHY
poboTy, po3pOOKYy OCTATOYHOTO PIIICHHS, 3aKJIIOYHE CIOBO MeJiaTopa Ta 3aBepIICHHS
npouenypu. Kpim Toro, aBTOpW 3a3Ha4yaroTh, IO Mepes MOoYaTkoM Tnepmoi (a3u
HE0OXiJIHa MiJrOTOBKAa J0 Me/iallii, a My 3aBepUISHHS MPOIEAYPU MEAIaTOp BUKOHYE

nocTMeianiiai aii [159, c. 128].

K. I'pedin don lnidhden HaTOMICTb BUOKPEMITIOE YOTUPH CTAJIii MeTiallii: mepiia
— ToTepeaHsl CTaaisl, KOoJu oaHa a0o oOMJIBI CTOPOHM 3BEPTAIOTHCS JI0 MeaiaTopa,
MEIIaTop OLIHIOE KOHQJIIKT, 3MIHCHIOETHCS oOpraHizaiiiiHe o(OpMIIEHHS; JIpyra —
yCTaHOBYA CTais, B MEXax sIKOi MemiaTop Hamae iHGOpMAIlii0 MpO MPOIEC, OTPUMYE
3roJly Ha MPOBEAEHHS Mefialii, 3HalOMUTh 13 MpaBWIaMH NPOUEAYPH, a TaKOXK
BUPIIIYIOThCSI (DIHAHCOBI MUTAHHS Ta YKJIANA€ETHCSA JOTOBIp MPO MEMIaIiio; TPEeTs —
OCHOBHA CTajid, A€ BiIOyBaeTbCs 3arajdbHUil omuc mpobieM, 36ip iH(opmalii, oiHKa
TeM /711 OOrOBOPEHHSI, BU3HAYEHHS IHTEPECIB Ta MOIIYK YMOB JUIsl BUPIIICHHS MPOOJIeMHU;
yeTBepTa — 3aKJIOYHA CTajisl, Ha SKIM CKIANA€ThCSA 1 MIAMUCYETHCS yroaa, a TaKOX
BCTAaHOBJIIOIOTHCS NPaBHJIA KOHTPOJO 3a 1 BUKOHaHHAM. Ha nporuBary X. becemep
BHU3HAYae TpU OCHOBHI (ha3um Mmepiaumii: mepma — mnomnepenns (asza, mig yac sKoi
B110yBa€ThCS MEPIIMA KOHTAKT 31 CTOPOHAMH, IMIITOTOBKA MeaiaTopa, a 3a He0OX1THOCTI
MPOBOJIATHCS «IOTIEPEIHS Me1allish» a00 KOHCYJIbTAIlli 3 TUTAHHSAMHU IPOLEypH pOOOTH 3
KOH(pIIKTOM; Jpyra — ¢a3za MeniauiiHoi Oeciiy, 110 BKJIIOYA€E I1'ATh €TaliB: BCTYII,
3’CyBaHHSI TOYOK 30py CTOpiH, BUSIBICHHS KOH(IIKTY, pO3B’sA3aHHS MpoodieMu 1
VKJIQJCHHS Yroau; TpeTss — (asza peamizamii, ska mependadae HACTYMHY 3yCTpid s
OLIIHKHU Ta 0OTOBOPEHHS MPOOJIEM, 1110 MOKYTh BUHUKHYTHU MIPH peaizalli JOMOBIEHOCTI

[10, c. 146].

FO.JI. Ilputuka B3arani y camMomy Ipolieci mMeiiarili BUAUISE JEB’SITh CTaaii, a

came: 1) BCTymHE CJIOBO MOCEPEAHNKA; 2) BUKIIA] MPoOJIeMH; 3) BEHTUIISAIIS eMOIlii; 4)
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dbopMyIIIOBaHHA TOPSAKY TEPEeroBOpiB; 5) OCHOBHA CTalis Memiamii — BUCYBaHHS
aIbTEPHATUBHUX pIIeHb; 6) micas (OpMYTIOBAHHS MPOIMO3UIII MOYMHAETHCA CTaaisd
MITOTOBKY 1 TOCSTHEHHS YTOJH; 7) NOCATHEHHS Yrou; 8) mepeaoCTaHHs CTadlsl — BUXI1]

3 Meiaii; 9) octanHs ctajis — nmocTkoH(KTHA cTafis [95,¢.61-64]
Baxaemo, 1110 JOIIIBHO BUOKPEMHUTH HACTYITHI (PYHKIIIT aJIBOKaTa y Meaiallii:

- KOHCYJIbTaTUBHA, sIKa MOJisSrae y: 1H(QOpMyBaHHI KIII€HTa MPO MPOLEC
MeJialii, Horo mepeBaru i 0OMeXeHHs, 10 J03BOJISE KIIEHTY 3pOOMTH OOTPyHTOBAHUU
BUOIp IIOJI0 ydacTi B Mejiallii, MOsSCHEHHsS MPaBOBOi IMO3UINT KIIEHTA Ta MEPCIECKTUB
pO3rJIsiAy MOro ChopaBH y Cy[l, 3 ypaxyBaHHSAM JII040i CYJOBOi MPAaKTHKH, BU3HAUYEHHS
iHTEepeciB (MoTpe0), sIKI CTOSITh 32 TAMH MO3UIISIMU, TIPO SIK1 3asBJISIE KIIIEHT;

- NIEpPEroBOPHA, AKa IMOJIATAE y: COPUSHHI TOCATHEHHIO Yroju 0e3 eMOIIHHIX
KOH(JIKTIB Ta 0€3 MOPYILIEHHS] HOPM €TUKH, 3aXUCT IHTEPECIB KJIIEHTA HE TUIbKHU Mepen

HIIIOO CTOPOHOIO, a U Mepe] MeiaTOpoOM;

MICUXOJIOTTYHOI MIATPUMKH, SIKa TOJISATAE Y 3HUKEHH1 eMOLIHOT HapyTH 1
¢doxycyBaHHI Ha KOHCTPYKTUBHOMY BUPIIIEHHI KOHQIIKTY;

- IpaBoi IOIIOMOTH, SIKa MOJIATa€ y MPaBOBIMA MIATPUMIII Ha €Talll y3TroAKEHHS
YJIrOAM, 110 O3HAYa€ AK IOpUANYHE OPOPMIICHHS MEIIalIdHOT yroAu, TaK 1 MOJaiblie

3abe3neueHHs il BuKoHaHHA [1, c. 198-198].

Ha wnamy naymky, gocTaTHIMH MiACTaBaMH JUIS 3acTOCYBaHHSA Memiarii sk

aNTbTEPHATUBY BUPIIICHHIO CYJOBOTO CIIOPY €:

- 3HIDKEHHS BUTpAT. Memiaiisi 103BOJsIE YHUKHYTH TPUBAIUX 1 JIOPOTHX
CYJIOBUX BUTPAT (OCOONHMBO Yy MalHOBUX CIIOpax), CKOPOUye OOCSAT BUTPAT HA MOCIYTH
aJiBOKaTa Ta I1HIII IOPUIUYHI MOCAYrd (IPOBENEHHS CYAOBUX EKCIEPTH3, Yy4acTb
MepeKiagadiB, IMPOBEJACHHS OIIHOYHUX TPOLEAyp), Mo 3MeHImye (iHaHCOBE
HABaHTAXXCHHS Ha KITIEHTA;

- MOTIePE/DKCHHST  ecKajarii KOH(MIIKTY MDK CTOpOHAMH Ta MOXKIUBICTh
30epexeHHs JOBIOCTPOKOBUX BIAHOCHH. YacTO HAsIBHICTh MK CTOPOHAMH FOPUIUYHOTO
cropy (Hampukiaa, y KOMEpIIHHUX ab0 CIMEHMHHMX cropax) HE NPHU3BOAUTH IO

IMPUIIMHCHHA B MOAAJIBIIOMY HpaBOBiI[HOCI/IH MIK HUMH, 4 TOMY 3SMCHIICHHA HAIIPpYTH Ta
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30epeKeHHS TTO3UTUBHUX CTOCYHKIB MPU BUPIMIEHHI CIIOPY MK CTOPOHAMH MOKE OyTH
OCHOBHUM 3aBJaHHSIM.

- KOH(DIMEHIIHHICTh. 3aCTOCYBaHHS Mefiamii o3Ha4dae, 1o OyIab-sAKi
00CTaBUHU CIIOPY, AeTalll KOH(DIIKTY, HE OyIyTh BIIOOpaKeH1 y Cy/lOBOMY pIIIEHHI Ta
He OyAyTh PO3TOJIONICHI, 110 MOXKE€ MaTH Ba)XIMBE 3HAYEHHS ISl JIJIOBOI pemyTarii
cTopiH. MenmiaTop, 1HIII y4YaCHHKM MeJialii, a TakoX cy0’ekT, mo 3abe3medye
MPOBEACHHS Meiallii, He MalTh MpaBa PO3TOJONIYBaTH KOH(IIEHIIHY 1HhOpMAaIlito,
SIKIIO 1HIIIE HEe BCTAHOBJICHO 3aKOHOM a0o0 SKIIO BCl CTOPOHHU Meialii He JOMOBHIINCS Y
MUCHMOBI (opMi Ipo iHIIe. bkl TOro, MeaiaTop He MOKe OyTH TONUTAHUM SIK CBIZIOK Y
crpasi o0 iHpopMallii, sika cTajga MoMy BigoMma I Yac MIArOTOBKHU 10 Meiallii Ta
npoBeJeHHS MeAialii (cTaTTs 6 3aKoHy MPo MEAialliio).

- THYYKICTh 1 aJanTUBHICTh. Memiaiis 103BOJiA€ aAanTyBaTH MIiAXiT 110
KOHKpPETHUX 00CTaBHH CIIPAaBH, 110 POOUTH MPOIEC BUPIMICHHS CIIOPY OUIBII THYYKHUM 1
MIIXOUTh JJISl CKJIQHUX CUTYallll, e CTaHAapTHI CYJ0Bl METOAN MOXYTh OYTH MEHIII
e(heKTUBHUMH.

- [IpaBoBiAHOCMHM  MDK  CTOPOHAMH  XapaKTEPHU3YEThCS  HASBHICTIO
1HO3EMHOTO €JIEMEHTY. Y4YaCHUKMA TPUBATHONPABOBUX BIJHOCHMH 3 1HO3EMHHUM
€JIEMEHTOM OOHMpPAIOTh MEMlallil0 SK IHCTPYMEHT, SIKHW J03BOJISE€ CIPOCTUTU MPOILIEC
BUPIIICHHS CIIOPY MK 0cOo0aMu 13 Pi3HUX JepKaB. B Takomy BUTIAAKY, ISl TOCSTHEHHS

KOHCEHCYCY, MeJIIaTOPU MMOBUHHI BPaXOBYBAaTH KYJIbTYPHI Ta ALI0B1 OCOOJIMBOCTI CTOPIH

[37, c. 198-199].

Jlocnipkyouu posik MpeCTaBHUIITBA IHTEPECIB MiJ Yac Meiallii, CIiJ OKPECIUuTH

psia mpobJieM, TaKuX SIK:

- Me1abeNbHICTh CTIOPIB (SIK BIACTUBICTD IOPUANYHOTO KOH(IIIKTY, Yepe3 Ky
BiH MOXe OyTH BpETryJIbOBaHUW O€3MOCEepeaHhO CTOPOHAMU KOHQIIIKTY Tia dac
MpoIeIypPH Meiallii) ToCuTh oOMexeHa. ToOTo, Ha MPaKTHUIll He KOKEH CIip Moke OyTH
BUPIIIEHUI 3a JONOMOrM Mejialii, a TOMY MpEJCTaBHUK Ma€ BMITH OI[IHIOBATH
MO>KJIMBOCT1 MeJIiaIlii B 3aJIEKHOCTI BiJl OCOOJIMBOCTEH CHIOpY;

- Mefiamiss noTpedye BHMIIOTO piBHSA  HpodeciiiHOoi  MIATOTOBKM — Ta

CHEIIaTbHOTO JOCBIMY BiJ MPEACTABHUKIB (30KpEMa aJBOKATIB) J0 y4acTl y MeAlallii;
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- HAsSBHICTh TIOTEHIIMHOTO KOHQIIKTY IHTEPECIB MDK CTOPOHOIO, SIKY
NpPEICTaBIIsA€ AABOKAT, 1 HEOOXIMHICTIO TOCSITHEHHS KOMIIPOMICY, IO 1HOJI BUKIIMKA€E
TpyAHOULIl y 3abe3leueHHl OalaHCy MDK 3aXUCTOM KIII€HTa 1 CIOHYKaHHSM 0O
PUMHPEHHS;

- 3aKOHOJIaB4Ya HEBU3HAUCHICTh POJIi aJIBOKATa y Mpolieci Meaiallii, o Moxe
CIPUYMHUTU CHPUUHATTSA TMpPEICTaBHUKA K MEpPeHIKoay s JAlajory, IO 3HHXKYE
e(eKTUBHICTh MeperoBopiB. CTOPOHU MOXKYTh OMUJIKOBO PO3IIIAIAaTH MeAlaTopa sK iX
CHUIBHOTO MPEACTaBHUKA, HAMIPHU SAKOTO HIOUTO CIPSIMOBaHI HA 3a/I0BOJICHH1 1HTEPECIB
y4acHUKa, BTIM MeTa OYyJb-SKOTO0 MeJiaTopa 3ajUIIA€ThCAd HE3MIHHOK — OyIb-KUM
CIIocoOOM BpEryJt0BaTh KOHQIIIKT.

- BIJICYTHICTh CTaHAAPTIB €TUYHOI IMOBEAIHKM aJBOKaTa B MeJiaiii, 1o

MPU3BOJIUTH JI0 PU3UKY HEIOOPOCOBICHOTO BILIMBY Ha XiJI Mpoiiecy abo HOro pe3ynibTar.

[IpoBeeHe OMWTYBaHHA Ccepea  MPAKTUKYIOUUX FOPHCTIB  (momaTok  A)
HiATBEPIKYE, 110 JUIIE Y4 ONMUTAHUX PECIOHICHTIB OTPUMAJIA 3TOJM CBOIX KIIIEHTIB Ha
IHIIIFOBaHHS TPOLEAYpPH Memiarii, 10 MOXe CBITYUTH TIPO HUBBKY JOBIPY 10

103aCyI0BUX CIIOCO0IB BPETYJIFOBAHHS CIIOPIB IO Py OOCTaBHH.

BpaxoByroun  Buille3azHaueHy — mOpoOieMy — oOMexeHoi  MeaiabesIbHOCTI
KOHCTaTyeMO, 110 HE BC1 aJIMIHICTPATUBHI CIIOPH, BCYIEpeY MOJI0KEHb YaCTUHH 5 CTaTT1
47 Kogekcy aaMiHICTpaTHBHOTO CYJOYMHCTBA YKpaiHU, MOXKYTh OyTH BpEryjabOBaHi 3a
ngornomoru meaianii. Hanpuknan, cnopu gisuyHux adbo ropuanyHUX ocid 13 cy0’ekToM
BJIAJHUX TOBHOBAXEHb IOJI0 OCKApKEHHS PIllleHb, Al ab0 OE3MIsIIBHOCTI TaKOTO
oprasy, Hapasl He BUTJISIIAIOTh MeIia0eIbHIMHU, 1[0 MAa€ BPaXOBYBATH aIBOKAT ITiJ] Yac

PO3pOOKH CTpaTerii 3axXucTy iHTepecis [58].

B ymoBax roctpoi mnpoOieMu HEBUKOHAHHS CYJOBUX pIlIE€Hb, MOCTIHOTO
30UTBIIEHHS KITBKOCTI aAMIHICTPaTUBHUX CIIOPIB, IOCTA€ HEOOXIIHICTh Y BOPOBAIKEHH1
MeXaH13MiB Me[iallii HaBiTh y Criopax i3 Aep:kaBHUMU opranamu. [Ipu npomy, BiATIOBITHO
no crarti 19 Koncrurynii YkpaiHu opraHu Aep:KaBHOI BIaJW Ta OpPraHd MiICLIEBOTO
cCaMOBpSyBaHHs, 1X T0CaJ0B1 0coOM 3000B's3aH1 JISITH JIUIIE HA TMiACTaBl, B MEXax

MOBHOBAXEHb Ta y cmocid, mo mependaueHi KoHcTuTyliero Ta 3akoHamMu YKpaiHu.
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Crarrero 190 KAC VYkpainum nependaueHo, 1m0 YMOBHU TNPUMHPEHHS HE MOXYTh
CylepedynTH 3aKoHy a00 BHUXOAWTH 3a MEXI KOMIIETEHIlli Cy0’€KTa BIIaIHUX

IIOBHOBA>XCHb.

CtBepmKyeMO, 1110 MOPIBHSIHO 13 CYJJOBUMH MPOIEAypaMH Meiallisl 3aJUIIaeThCs
HEBPETyJIbOBAHOI, HAMMEHI (OpMaii30BaHOIO MPOIEAYPOI0, M0 3HAYHO YCKIAJTHIOE
a0o HaBITh YHEMOXJIMBIIIOE YYacTh CyO'€KTa BJIaJHUX IOBHOBAKEHb y OyAb-IKUX

KOHCEHCYaJIbHUX IpoLeaypax.

JUig BupilIeHHA NpoOJieMU 3aCTOCYBaHHSA MeAialii y aJMIHICTPaTUBHUX CIIOPaX

JOLIBLHO PO3TJITHYTH TaKi KPOKH, SIK:

- 3aKpIIUICHHS Y 3aKOHAX Ta HOPMATHBHO-IIPABOBHX aKTaX ITOBHOBA)XKCHb Ta
MOKJIUBOCTEH CyO'€eKTaM BIIaJHUX TMOBHOBAXCHb NMPHUMATH PIlIEHHS MPO Y4acTh y
npolexypi Meaiarii, 1eTajlbHO PEerJaMEeHTYBAaTH MOPSAI0K MIPUHHATTS OpPraHOM PIIICHHS
PO MEJiaIliio;

- 000B’S3KOBE CTBOPEHHS y CYyO’€KTIB BJIJIHMX MOBHOBAXXEHb CHEIIaJbHUX
KOMICIH, siki OyAyTh B MeXax HaJaHUX MOBHOBA)KEHb PO3MISLAATH 3rofu (Gi3UYHUX abo
IOpUINYHUX 0Ci0 Ha yJacTh y MefiaIrii abo HaBiTh CAaMOCTIMHO IHIIIIOBAaTH TaKi 3asiBl BiJ
cy0’€eKTa BJIaIHMX MOBHOBAXXECHB;

- BIIPOBAJKEHHS Ha PIBHI MPUHIMITY TIepeBaru Meiallii y cropax rpoMajisH
13 cy0’€KTaMU BJIaJHUX TOBHOBAKEHBD;

- y TEPCHEKTHBI PO3TIISIHYTH TMWTAaHHS MPE3IOMOBAHOI 3rOJM HA y4YacTh y
MeiaIii mpeacTaBHUKa Cy0'eKTa BIaJHUX MOBHOBAXXEHb, SIKIO (Pi3uyHa abo opuandHa

oco0a 3asBisie Take OakaHHs [75].

3azHaueHi J1i MOXYTh CHPUYMHUTH IIUPIIE BIPOBAKCHHS Meiamii  y
aJIMIHICTPAaTUBHHX CIIOPaX, CTAHOBJICHHS YKpaiHU SIK COIIATbHO-OPIEHTOBAHOI IepKaBU
Ta 3MCHIICHHS HABAaHTAKEHHS Y aAMIHICTPaTHBHHX CyAaxX. B TakoMy KOHTEKCTI
MEJiaIiio CiJ PO3MNISAaTH SK BAXKIUBUH Ta HEOOXITHUNW KPOK JIO CYCIUIBHO

CHpHMOBaHOI CUCTCMHU 3aXHCTYy IIPaB JIFOAUHU.
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3.3. IlepcnekTuBHM Ta BIUIMB iH(OPMALIHMX TEXHOJIOTI B yI0CKOHAJIEHHI
opraizamiiHUX  Ta  NpoOUeAYPHHUX  3acaa  3aiiicHeHHss  npodeciiiHOro

NnpeacTaBHUITBA

[Mudposi iHHOBAIT TOCiAAIOTH BaroMe Miciie y TpaBoBi cdepi, JOKOPIHHO
3MIHIOIOUM CBIT 3arajloM Ta PHUHOK IOPUIUYHUX MOCIAYr 30Kpema. BoHH cHpusiioTh
TpaHchopmallii TpaauliiHUX MIAXO0AIB 10 HAJaHHS MPABOBOI JOMOMOTH, ONTUMI3YIOTh
MPOIECH Ta MIABUINYIOTh IOCTYIHICTb MPABOCYS JUIsl TPOMA/ISIH, IO JUIsl YKpaiHu, sgka
3a3Haja 3JI0YMHHOI BIIICbKOBOT arpecii 3-00Ky pociiicbkoi (eneparii, HabyBae 0coOIMBOT
akTyasbHOCTI. Tak, nmepea IHCTUTYTOM YKPAaiHCHKO1 aJIBOKATYPH MOCTAIU Psiji MpoOiem,
TaKuX SK JOCTyH 70 iHGopmMallii B yMoBaxX HeOE3NMEeKH paKeTHUX OOCTPLIIB, MOCTIMHUX
BIJIKJTIOYEHDb EJIEKTPOIOCTauYaHHs, MBUIAKOI Ta MOBHOI (ikcallii BYNHEHUX JEP>KaBOIO-
arpecopoM 3JIOYMHIB MPOTH JIIOASHOCTI Ta JOKa3iB TMOPYIIEHb MDKHApOIHOTO
ryMaHiTapHOrO TipaBa il (QopMyBaHHS JOKa30BOi 0a3u y HaI[lOHAJbHUX Ta

MDKHAPOJHUX CYIIIB TOIIO.

Kpim Toro, rmoOamizamis, fKa CYHpPOBOMKYETHCS IIBHIKHUM PO3BUTKOM
iHbOpMAIITHIX TEXHOJIOTINA, IHTEHCUBHUM 1 HEOOMEXEHUM 1HHOPMAIITHIM OOMIHOM,
camMa 1O co01 TOCTIfHO BHMara€e BiJ aJBOKaTa IOKpAlleHHS HOro HAaBUYOK Y

KOPHUCTYBaHHI 1HPOPMAIIHHUMHU TEXHOJIOT1SIMH.

3 BuIIE3a3HAYEHUX MIJACTaB, B YKpaiHi Hapa3l CIOCTEPIraeTbCsi AaKTUBHUN
PO3BUTOK EJIEKTPOHHOTO TPABOCYI[s, IO BKJIIOYAE BIPOBAKEHHS €IECKTPOHHOTO
JTOKYMEHTOO0ITy, OHJIalH-peeCTpallii FOPUIUIHIX 0Ci0 Ta IHITUX ITU(POBUX CEPBICIB, SKi

CIIpOIMYIOTH BSaCMOI[iIO rpoMaasid 3 1paBOBOIO CUCTEMOIO.

CyTtb nupoBoi Tpanchopmailii nmojisrae y nepeTBOPEHH1 Ta ONTUMI3allii MPOIECiB
3a J0MOMOrd IUQPOBHX pecypciB Ta IHCTpyMeHTIB. [l anBokatypu mudpoBa
Tpachopmallia nepefdadae BIPOBAIHKEHHS CYyYaCHUX TEXHOJOTIM, $IKl1 JOMOMAararoTh
HNOKpPAIIUTH OOpOOKY 1 aHadi3 JIaHWX, MAKCUMaJbHO CHPOCTUTH PYTHHHI 3aBJaHHS,
3a0e3meunTu Oe3neKky 1 KOHQIACHIINHICTh 1H(OopMallii KIIEHTIB, a TaKOXX HaJaBaTH

MOCJIYTH B OUIBII TOCTYIHUM 1 3pyYHHI CIIOCIO.
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Ha namy aymky, mugpoBizaiis CyJOYMHCTBA, AUCTAHIINHICTh Y KOMYHIKAIl 3
KJIIEHTaMU Ta KOJIETAMH CHOPUYMHWIO TOMHUT Ha MOKpPALICHHS HABUKIB poOOTH 3
pi3HOMaHITHUMU 1HGopMauiiHuMK mnaTdhopmamu (Hanpukiaa, Zoom, Google Meet,
Microsoft Teams, Join.Me) y anBokatiB Ta HIIUX NPEACTABHUKIB IOPUAUYHOTO OI3HECY.
AJBOKAT B mpolieci 37IHCHEHHS CBOIX MPEICTaBHUIBKUX (PYHKIINA pO3IIAIaeTbCs HE SIK
KIHIIEBUI croXuBa4 MpaBoBoi 1H(opmalii, a ocoba, sKa CIOXHUBAa€, aHaJI3ye Ta
BUKOPHUCTOBYE B MOAAIBIIOMY TaKy 1H(OPMAIIO 3 METOI0 3aXUCTy 3aKOHHHUX IpaB Ta

IHTEpEeCiB KITI€HTA.

VY cBoiit nparii Kybaenko A. B. ciymiHo Haromonye, o nudposa Tpanchopmarrist
a/IBOKAaTChKO1 NISUTBHOCTI — II€ HAaOip CTpaTeriyHUX MPOIECiB, CIPSIMOBAHUI HA TTIMOOKY
MOJIEpHI3allil0 CIOCO0IB HAaJaHHA IOPUAUYHMX TOCIHYT HUISIXOM IHTerpali Cy4yacHUX

1 pOBUX TeXHOJIOT1H. BOoHa 0XOIITIOE KiJTbKA KITIOUOBUX HAIPSMIB:

. 1HpopMaTU3aIlis: BIIPOBAKEHHS 1H(pOPMaLITHO-KOMYHIKAIIHTHUX

TEXHOJIOT1H JyIs onTuMizallii o0poOku, 30epiraHHs Ta rnepeaadi mpaBoBoi iH(popMaiiii;

. uugpoBizallii: Iepexiy BiJl ManepoBuX A0 eIeKTPOHHUX (POpMaTIB y BEI€HH1

JOKYMEHTalli, KOMyHIKallli 3 KJIIEHTAMH Ta B3a€EMO/IIi 3 CYyIOBUMH OpraHaMu;

. aBTOMAaTH3allsd: 3aCTOCYBaHHSA MPOTpaMHUX pIlIeHb JUIsi BUKOHAHHS
PYTMHHHUX 3aBJlaHb, TaKWX SK NIArOTOBKA CTAHAAPTHUX JOKYMEHTIB, YIPaBIIIHHSI

CIpaBaM¥ Ta KOHTPOJIb 32 TEPMiHAMU.

Le#t nporniec He e miABUINYE €EeKTUBHICTh Ta AKICTh IOPUIAMYHUX TOCTYT, aje
i copusie X JOCTYMHOCTI Ta MPO30POCTi MJsi KIIEHTIB. Sk 3a3Hauae aBTOp, IMdpoBa
TpaHchopMallis aIBOKaTChKOI AiSTILHOCTI € HEOOX1THOK YMOBOIO afanTallii 10 Cy4acHUX

BUKJIMKIB Ta 3a0€3MCUYCHHS BUCOKOTO PiBHS MPaBoOBOi joromoru [146, c. 65].

B ymoBax BO€HHUX [J1ii HA TEPUTOPIT YKPAIHU BUOKPEMIIIOEMO HU3KY MPOOJIEM Y
JUSUTBHOCT1 aJIBOKaTa, SIKI MOKHO BHUPIIIUTH 32 JOIMOMOTM aKTUBHOTO BUKOPHUCTAHHS

1HPOPMALIITHUX TEXHOJIOT1H, y TOMY YUCII:
1) HemoxuBICcTh O (paiiH 3ycTpiuel 13 KIEHTAMH;

2) yCKJIaJJHEHU ManepoBUi JOKYMEHTOOOIT B CY/Ii 3ac00amMu MOIITOBOIO 3B’ SI3KY;
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3) HEOOXimHICTh ONMepaTUBHOTO (OPMYBAHHS EJIEKTPOHHUX JOKa3iB 3 METOIO
¢ikcarii 3m04nHIB (IIPaBOMOPYILIEHb) Ta MIATBEPAKEHHS MOHECEHOI MaifHOBOT IMIKO/IH,

3aB/IaHO1 IOPUANYHUM, (PIBUTHUM 0COOaM.

[IpoGneMa HEMOXKIMBOCTI TpoBeAeHHS odialiH-3ycTpiuer 13 KiieHTamMu Oyna
BUpIIIIEHA 3aB/SKU BIIPOBA/KEHHIO BeO-cepBiciB, Takux sik Zoom, Skype, Slack, Google
Meet Ta iHmi Mecenmkepu. Lli IHCTpyMEHTH, SKi paHIlle BUKOPUCTOBYBAIHCS
NEePEeBaXHO JUIsI OCOOMCTOrO CHNUIKyBaHHA a00 B IHIIMX cdepax, CTaald OCHOBOIO JUIs
JTUCTAHIIMHOT KOMYHIKAIlil MK aJBOKaTaMH Ta iXHIMH KJIl€eHTaMHU. J{0CBil KapaHTUHHUX
OOMEXEHb CIPHUSB MEPEOCMHUCICHHIO MIAXOAIB J0 OpraHizaimii poOOYMX MpoIEciB Ta

BUSIBMB MOTEHIIAT JUCTAHIIINHOT (hopMu poOOTH.

OnHak, BUKOPUCTAHHS TakuxX IUaTGOpM MiIHIMAE MUTAHHS KOHQIACHIIIHOCTI
CHUIKyBaHHS. 30€peXEHHs aJBOKATChbKOI TAaEMHHUIl € OOOB'A3KOM aJBOKaTa IMepen
KIIIEHTOM, aji€é Hapa3l HEMOXIJIMBO TapaHTyBaTU NOBHY KOHQIAEHIIAHICT MpH
BUKOPHUCTaHHI OyIb-sikoro BeO-cepBicy. bararo 3 mux mimatdopm He 3a0e3meuyroTh
JOCTaTHbOTO PIBHSA 3aXUCTy JaHUX, 110 MOXE MPHU3BECTH [0 MOPYIICHHS
KoH(piaeHIIHHOCTI. TOMy anBOKaTH MOBUHHI BXKUBATH JOJIATKOBUX 3aXOJIB OE3IMEKH,
TaKUX K BUKOPUCTaHHS 3alM(pOBAaHUX KaHATIB 3B'SI3KYy Ta OOMEXEHHsS JOCTYIMY [0

KoHpiaeHITIHHOT 1HpOpMaITii.

Yar-601u Ta Be0-00TH B IOpUINYHIN cepl BUCTYNAIOTh SK HMUPPOBI MTOMIYHHKH,
0 aBTOMATH3YIOTh TIEPBUHHE CIUIKYBaHHS 13 Kil€eHTaMu. BoHU 3a0e3medyroTh
OTEPAaTUBHY KOHCYJIBTAIliIO, BIJMOBIIAIOTh HA THUIIOBI 3allMTaHHS Ta JIOMOMAaraloTh Y
300p1 HeoOxiaHO1 1HGopmarrii. YaT-00TH mpu3HaAYEH1 7151 B3a€EMO/I1i TAKUMHU CIIOCO0aMHU,
AK CHUIKYBaHHsS B 4YaTi 3a JIOMOMOTOI0 NEBHOTO MECEH/KEpY, Hampukiaa Messenger,
Telegram, Skype, Viber. 1li iHCTpyMEHTH HE 3aMiHIOIOTH MOBHOIIIHHOTO IOPUIMYHOTO
CYNpPOBOJY, ajie¢ 3HAYHO MiIBUIIYIOTh €()EKTUBHICTh POOOTH aJBOKATIB, T03BOJISIIOYU M

30CCPCAUTHUCA HA CKJ'Ia,Z[HiHII/IX 3aBJaHHiAX.

[Tpobnema HE3pydHOro, a 1HKOJIM HEMOKJIMBOTO IMANEpOBOr0 JTOKYMEHTOOOIry
yepe3 3aco0M MOIITOBOTO 3B’S13KY, YACTKOBO Oyjia BUpIIIEHA y 3B’SI3KY 13 HaOpaHHIM

gyuHHOCTI 3akoHy Bix 29.06.2023 Ne 3200-IX «IIpo BHeceHHS 3MIH 10 JEAKHX
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3aKOHOJABYMX aKTiB YKpaiHUM 1070 OOOB'I3KOBOI peecTparmii Ta BHKOPUCTAHHS
eNIEKTPOHHUX KaOiHeTiB B €1uHIi cyn0Bil 1H(pOpMaliiiHO-TeNIeKOMYHIKAIlIiHII crucTeMi
abo 11 okpemiit miacucreMi (Moayni), mo 3abe3neuye 0OMiH JOKyMEHTaMI», 3a TIOTIOMOTH
€JIEKTPOHHUX  KalIHeTIB  aABOKaTiB B  €nuHIA  cyaoBid  1H(opmaliiiHo-
tenekoMyHikaniiHiil cuctemi (€CITC) abo i oxpemidt migcucrteMi (MOJyIi), IO

3a0e3mneuye JOKYMEHTOOOITOM 13 CYJIOM.

JlocuTh 3HAYHOIO MPOOJEMOI0 MOCTAE MUTAHHS MPABUIBHOTO Ta ONEPATUBHOIO
(GopMyBaHHSI €JEKTPOHHUX JI0Ka3iB — rpapyHUX 300pakeHb, IUIaHiB, QoTtorpadii,
B1JI€0O- Ta 3BYKO3AIHUCIB, 1110 B1IOOPAXKAIOTH CIIAM 3JI0UYHUHIB (TPABOMOPYIIEHB) Ta JOKA3H
MOHECEHOI MaTepiaabHOI IIKOAH, 3aBIaHOT IOPUIUYHUM, (DI3UUHUM 0c00aM, K1 MOXKYTh

OyTHU B MOJATBIIIOMY BTpPau€Hi B X011 O0OMOBUX iil.

OpaHuM 13 JOJATKIB, SIKUM BUpILIye mpobieMy (ikcyBaHHS MpaBoBOi iHQOpMaIlii
U aJBOKaTta, BUCTymae nonatok «EyeWitness to Atrocitiesy, axuil ctBopenuit y 2015
pori 3a iHimiaTuBU MixHapoaHoi acoranii ropuctie (IBA), mo6 momnomortu
MPaBO3aXMCHUKAM 3HIMATH Ta BUKOPUCTOBYBATH MEPEBIPEH1 KaJpH B CYI0BUX MPOIIECaAX.
Jlaawii 3acToCyHOK jgoromarae ¢ikcyBatd (OTO- Ta BiieO- JOKa3W BOEHHUX 3JIOUHHIB,
SKi B TMOAATBIIOMY TIepeAaroThcs A0 HALIOHAIBHUX JEpPKaBHUX OpraHiB YKpaiHu Ta
MDKHApOIHUX CYJJOBUX YCTAHOB (B TOMY YHUCI1 10 M>KHAPOIHOTO KPUMIHAIBHOTO CYAY).
dororpadii, 3pobineni 3a ronomoror eyeWitness to Atrocities, Bke BUKOPUCTOBYBAIHCH
B SIKOCTI JIOKa3iB, 100 BUKPUTH IMEPEMIIICHHS MaJleCTUHCbKUX TpOMajl, 3acyJIuTH
Bo€HauanbHUKIB y Jlemokparuuniii Pecry6mini KoHnro ta 3a1oKkyMeHTyBaT €KOJIOTTYH1

3J10uuHU B [ amO1i.

Iactpymentn mryudoro iHtenekty (mami — III), taki sk Natural Language
Processing (NLP), MOXyTh onoMaraTd B IHTEpHpeTauii CKJIaJHUX MMPABOBUX TEKCTIB,
BUSIBJICHHI1 BIJIMOBIIHMX cTate abo pilieHb sl KOHKpeTHOro keiicy. Taki mporpamu
MOKYTh 3HAUYHO MPUCKOPHUTU MPOILEC IOPUIUYHOTO MOIIYKY, IO TPaaULIAHO 3aiimae

roJInHU a00 MOAEKYIU JTHI.

Cucremu Ha npukiazi Chatlaw BUKOpHCTOBYIOTH 6araTOKOMIIOHEHTHI MOJIEI1 JIJISt

HAJaHHS TOYHHWX IOPUANYHUX KOHCYJIbTAIllH, IHTETPYIOUM 3HAHHS 3 PI3HUX Tally3ed
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mpaBa. Taki pimIeHHS JEMOHCTPYIOTh BHUCOKHH pPIBEHb TOYHOCTI Yy TIOPIBHSHHI 3
TPAIUIIMHUMH TIAXOAAMH, IO MATBEPKYBAIOCh pe3yiabTaTaMH TECTyBaHb Ha

IOPpUIUYHUX CK3aMCHAaX.

[ xoua mudposa Tpanchopmaiis Mae psa Oe33amepedHux MepeBar, TaKHX SIK
3HWKCHHS THMYacOBOTO HAaBaHTAKEHHS aJBOKATIB, CIPOIIEHI TPOIEAYPHU IOJaHHS
3aMMTIB Ta CYJ0BOI JOKYMEHTAIlli; 3HUKEHHS (PIHAHCOBUX BHUTPAT SIK IS aJBOKATa, TakK 1
JUIS  JOBIpUTENSl TPU BUKOPHUCTAHHI (opMaTy OHJIANMH-CHUIKYBaHHS, aJBOKaTypa
OTPUMYE PsiJi HOBHX BHUKIIMKIB, TaKUX SIK 3HIDKEHHS DPIBHS 1HGOpMAIiifHOI Oe3nekw,

SKOCTI CIIIJIKYBaHHS 13 KITIEHTOM TIPH 3aCTOCYBAaHHI OHJIAH KOMYHIKAI[IX TOIITO.

Oxpeme Miclie MOCIIal0Th PUBHKUA «YHMOBUIBHEHOTO XapaKTepy», IMOB’s3aHl 13
3aCTOCYBAHHS IITYYHOTO 1HTEIEKTY, OCKUTBKH BUKOPUCTAHHS TAKOTO ITHCTPYMEHTY MOXKE
NPU3BECTH, HA HAIIy TYMKY, JIO0: BUTOKY IEPCOHAIBLHUX JaHUX KIII€HTA, TOCTYIIOBOTO
3HIDKEHHSI PIBHA KBamidikaiii IOPHUCTIB, 3HEOXOYEHHS MPABHUKIB JO KPUTUYHOTO

MHUCJIEHHS Ta CAMOOCBITH.

OTxe, Hapa3i HAUOLIbIIE JUCKYCIM BUKIMKAE MITYy4HUM iHTenekT (mami — L),
akuil OKc(hOpPJICHKUM CIOBHUKOM aHIJIIMCHKOI MOBM BH3HAYA€ThCA SK TEOpis Ta
po3poOKa KOMIT'IOTEPHUX CHCTEM, 3[aTHUX BHUKOHYBAaTH 3aBJaHHS, SKI 3a3BHYail
BUMAararoTh JIIOJACHKOTO I1HTEJIEKTY, TaKl SIK 30pOBE€ CHPHUHSATTS, PO3MI3HAHHSI MOBH,
OPUMHATTS pIlIeHb Ta TMEpeKiaj, IHIIMMHU CIOBaMU MOro METOI € BIATBOPEHHS
GYHKIIOHAIBHUX TIPOIECIB JIFOACBKOTO MO3KYy 3a CXEMOI BBeJeHHSI-00poOKa-

BUBCACHHA.

Hapa3i mTydHuii 1HTENEKT 3[4aTEH BUPINTYBaTH PsA 3aBlaHb, SKI paHIIIe
BBAXKAJINCS BUKIIOYHO JIIOJACHKOK KOMIIETCHLIEI0, 1 I TEHOCHIIS Ma€ BEIUKHI
NOTEHLIAl JJIs 3MIH y CHOCOO0l, SIKUM HaJalThCd IOPUAMYHI MOCIAYTM Ta SIK BOHHU

JOCTYIIHI JIJIs1 TPOMAJISIH 1 MIAMPUEMCTB.

VY tpaBHi 2016 poky iaes onTuMizallii MpoLeciB MpU3Bea 10 MEPIIOro MPUKIALy
BIIPOBA/KEHHS IITYYHOT'O 1HTENEKTY B poOOTY aJBOKAaTypH, a came 10 HaliMy Ha poOoTy
y agBokatchbky (ipmy Baker&Hostetler mrydnoro inrenexty Ha iM’ss ROSS s Benenns

IOpUANYHOI TpakTUKU OaHkpyTrcTBa. ROSS OyB po3poOnenuii Ha 0a3l B1AOMOTO
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cynepkomm’'torepa Watson Binm ¢gipmu IBM 3 meToro mosermieHHs pyTHHHOI poOOTH
a/ZIBOKaTa — 3/11iCHIOBATH MOIITYK MPEIEICHTIB Ta NMpukiIaaiB cupas. ROSS mMae HaBuuku
YUTAHHS Ta PO3yMIHHS MOBH, BOY/IOBYBAaHHS MPUITYILEHb IPH 33/IaBaHH] TUTaHb, a HOTIM
re’epauli BIANOBIIEH 13 NOCUIaHHAMU Ta HUTATaMH JJIS MIJIKPIIJIEHHS CBOiX BUCHOBKIB.
BiH TakoX HaBYa€ThCS Ha JOCBIJI, 30UIBIIYIOYM HIBUAKICTH Ta 3HAHHS y MpoLeci

B3aeMo/ii 3 HuM [30].

Onnak, OpUAMYHA Taly3b XapaKTEPU3YETbCS HASBHICTIO BEIUKOI KILIBKOCTI
HECTPYKTYPOBAaHOI Ta CKJIaJHOI i1H(popMalii, SIKy BaXKO 0OpoOJIATH aBTOMATHYHO.
HedbexkT manux, oOMeXeHE PO3YMIHHS KOHTEKCTY, YHEPEIHKCHICTh aJITOPUTMIB MOXKE

MPU3BECTH J0 HAJaHHS HEBIPHOI iH(OpMAIIli Ha 3aMUT KOPUCTYyBayva.

Haiikpaiiorwo utrocTpaliie€ro HeJO0IKiB BUKOPUCTAHHS MITYYHOTO THTEICKTY MOXKE
CIyTyBaTH BHUNAJOK B Hbm-ﬁopKy, CIIA. MoBa #ae mpo BHUKOPHUCTaHHS B CY/Il
aJIBOKaTaMH IMPEIEICHTIB, K1 Oynu ctBopeHi iHcTpymeHnToM ChatGPT. Ilicns BusiBieHHs
TaKOi MOBEIIHKH AESIKI CyAMl 3asBHJIU MPO OOOB’S30K aJBOKATIB PO3KpPUBATH (PaKT

BUKOPUCTaHHS B ixH1M po6oTi TexHomorii 11 [25].

Kpim Toro, y sxoBTHi 2024 poky y Hpro-HMopky Mickknii uaT-60T 3i mTy4HEM
iHTenexkrom MyCity HajaBaB BjJacHUKaM O13HeCY HEMpaBWIIbHI BIAMOBIAI Ta MOPaaH, SKi
MOTJIM TIPU3BECTH JI0 MOPYIICHHS 3aKOHY. Tak, 4aT-00T MOMMIKOBO CTBEp/KYBaB, IO
poOOTOIaBLII MOKYTh OpaTH YaCTUHY YaHOBHUX BiJl CBOIX MpAIIBHUKIB, 1 IO HE ICHYE
KOJHUX TIPaBUII, SKi O 3000B'sI3yBai OOCIB MOBIIOMJISITH TPAIiBHUKIB MPO 3MIHU B

ixapomy rpadiky [157].

Taxi cutyarii nurie miaTBEpIKYIOTh, 10 MPABO HE € MPOCTOIO0 CYKYITHICTIO HOPM,
a TICBHOIO CHCTEMOIO, B SIKI KOYKHA HOPMa 3aiiMa€ CBOE MICIIE 1 Y3TOKYETHCS 3 IHITUMU
MIPAaBOBUMHU HOpPMamH, a TOMY IITYYHHUI 1HTEJIEKT Hapas3l € IHCTPYMEHTOM, SIKUM CJiJ

KOPpUCTYBATUCH 13 HpI/ICKiHJ'II/IBiCTIO Ta 3aCTOCOBYIOYHN KPUTUYIHC MUCJICHHA.

Bxxe ©Oaratro kpaiH y CBITI aKTMBHO CTBOPIOIOTh 3aKOHOJABCTBO II0JI0
perymoBanHsa Il B pizHux chepax xutta. Hampukman, Kanaga poOuThs akiieHT Ha

3aoxoueHH1 BukopucTanss 11 B ropucpyaeHtii.
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Boanouac B Ykpaini Bxke 3akiaieHO PyHAAMEHT JJIs 3aKOHOJIAaBYOT0 KOHTPOIIIO
3a MITYYHUM iHTeNeKToM. KoHIenis po3BUTKY IITYYHOTO 1HTENEKTY B YKpaiHi Bix 02
rpyaas 2020 p. Ne 1556-p 6yna cxBanena Kabinetom MinicTpiB Ykpainu Ta BU3Hauyae
IITYYHUH 1HTENEKT SIK OpraHi3oBaHy CYKYMNHICTh 1H(GOpMAaliWHUX TEXHOJIOTIH,
MPUIATHUX JJIs1 BUPIMICHHS CKIAAHUX 3aBAaHb 34 JOMOMOTOI HAYKOBUX JIOCHIKEHbD 1
CUCTEM aJTrOpUTMIB JJisi 00poOku 1H(opMallii, oTpruMaHoi abo 3reHepOBaHOi B MPOIIECi
poOOTH, AJii CTBOPEHHS 1 BUKOPUCTAHHS BJIACHMX 0a3 3HaHb, MOJENEH MPUUHSTTS
pilIeHb 1 anTOpUTMiB 00poOKH iH(OpMaITii, a TAKOX TSl BUSHAYEHHS IUIAXIB TOCATHECHHS

MOCTaBJICHUX 3aBaanb [111].

Sk 3a3Hauvaetbesa y Permamenti €Bponericbkoro Coro3y (EC) 2024/1689 Big 13
yepBHs 2024 poky [122] — mepmioMy KOMIUIEKCHOMY 3aKOHOJABYOMY akKTl MO0
pPEeryqiOBaHHA IITYYHOTO IHTENEKTY, «3aBISKM TMOKPAIICHHIO MPOrHO3YBaHHS,
onTHUMI3aIlll omepaiiii Ta PO3MOJAUTY PEeCypCiB, a TaKOX MepcoHamizaiii 1udpoBUX
pillieHb, JOCTYNHHUX JUIsi OKpeMHuXx ocid Ta opranizamii, Bukopuctanus I moxe
3a0e3MeUYnTH CYTTEBI KOHKYPEHTHI MepeBaru MiANPUEMCTBAM Ta MIATPUMATH COLIATBLHO
Ta €KOJIOT1YHO BUT1JIHI pe3yJibTaTu y 0aratbox cepax, cepen SKUX JAepikaBHI MOCITYTH,

Oe3mneka, MpaBoOCYAJIs TOIIO.

JlaHUM TOJIOKEHHSIM KOHCTaTyeThCs, WO 3alieKHO Bl OOCTaBUH WIOJIO
KOHKPETHOTO 3aCTOCYBAaHHS, BUKOPHUCTaHHS Ta PIBHSA TEXHOJOTTYHOrO po3BUTKY, LI
MOXK€ CTBOPIOBATHM pHU3MKM Ta 3aBAaBaTd IIKOJU CYCIUIBHUM 1HTepecam Ta
(dbyHIaMeHTaIbHUM TIpaBaM, skl 3axuiieHi 3akoHoaaBcTBoM Coro3y. Taka mikoga Moxe
Oyt wMmartepiagbHOIO a00 HeMaTepiabHOI, BKIIOYAIOYU (I3UYHY, TCUXOJIOTIYHY,

coliayibHy a00 EKOHOMIUHY IIKOAY.

PermamenTom 3a00pOHSETHCS PO3MINICHHST Ha PUHKY, BBEJICHHS B €KCILTyaTaIlio
abo Bukopuctanus cucteM LI, B Tomy uunci Ti, IKi BAKOPUCTOBYIOTh TEXHIKH 3 METOIO
ab0 e(dexToM CyTTEBOTO CHOTBOPEHHS TOBEMIHKA OCOOM YU TPYNU OCIO ILIIXOM
3HAYHOTr'O MOTIPIICHHS IXHbOI 3JaTHOCTI IPpUIIMaTH OOIPYHTOBAHI PILICHHS, BPA3JIMBOCTI
¢bi3uyHOT 0coOM ab0 KOHKpPETHOi Tpymu ocid dyepe3 iXHIM BIK, IHBAIIHICT abo

KOHKPETHY COIIaJIbHY UM €KOHOMIYHY CUTYaIlil0, 010METpUYHY KaTeropusaiiitro ocid abo
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BU3HAHHS eMOIli (i3MIHUX OCi0 Ha PoOOYOMY MICIi Ta B HaBUAJBHUX 3aKianax (3a

BUHSATKOM MEIUYHUX MIpPKyBaHb a00 MPUYHH O€3IMEKH) TOIIO.

KpiM Toro, mTy4yHuil IHTENEKT KIACU(PIKYIOTh BIAMOBIIHO O PU3HUKY, KU BOHH

MOXYTb CTBOPUTH HA: HENPUMNHATHUM, BUCOKUI Ta HU3bKUU PU3HK.

Poznin  XII Pernmamenty mnependadae Taki aaMiHICTpaTUBHI 1mTpadu 3a

HCBUKOHAHHA BUMOT PCFJ’I&MGHTY:

o 10 35 MinbiioHIB €Bpo ab0 7% CBITOBOTO piyHOTO 000POTY (3aJEKHO Bif
TOT0, fIKa cyma Oulblla) — 3a mopyueHHs 3a0opoHeHux npaktuk LI, BuzHaueHux y
CrartTi 5;

o 10 15 mineioHIB €Bpo 260 3% 000poTy — 3a MOPYIIEHHS 1HIIKMX 000B'A3KIB
OTepaTopiB, TaKWX SK OOOB'SI3KM IMOCTAYaJbHUKIB, YIIOBHOBaXEHUX IPEJACTABHUKIB,
IMIOpPTEPIB, AUCTPUO'TOTOPIB Ta BIPOBAKYBAUIB.

o no 7,5 minbiioHa €Bpo abo 1% 000poTy — 3a HaJaHHS HENpaBIUBOI,

HEMOBHOI a00 OMaHJIMBO1 1H(OpPMAILIl] KOMIETEHTHUM OpPraHaM.

JUia Manux Ta cepefHiX MIINPUEMCTB Ta crapTamiB 1mTpadu OOMEXYHThCS
HWKYOIO0 3 BHUIIE3a3HAUYE€HUX cyM abo0 BiAcoTkiB. IIpu BH3HaueHH1 po3mipy mTpady
BPaxOBYIOTbCS: XapaKTep, TSKKICTh Ta TPUBAIICTh MOPYLIEHHS; PO3MIp KOMIIaHIi Ta ii
piuHui 000pOT, PIBEHb CHIBMpAIll 3 HATJSAJOBUMH OpPraHaMH, HasBHICTb TMOMEPEIHIX

MOPYIICHb, HASIBHICTh MOM'SIKIITYFOUHX 200 OOTSDKYIOUUX OOCTaBHUH.

Pernament Habupae YMHHOCTI B 1IoMy 10 2 ceprHs 2026 poky, BTIM JesKi HOTro

MOJIO’KEHHS OyIyTh 3aCTOCOBYBATHCH B PI3HUH Hac .

[TprxoauMo 70 BUCHOBKY, 1110, JOCTIKYFOUH IHCTUTYT MPEACTABHUIITBA, B TOMY
quCIIi MpodeciiHOr0, HEMOKIIMBO OMUHYTH TE€HJICHIII0 U(PpoBoi TpaHCchopMaIlii puHKY

HOCTTYT.

HamMu  mpomoHyeThcsl  pO3MJISiIaTH  IHTETpaIlilo HOBHX  TEXHOJOTIH  Ta
iHpOpMaIIMHUX IHCTPYMEHTIB Y JiSUTbHICTh FOPUCTA (aIBOKaTA) SIK IIUISIX JO MMiABUIICHHS
PIBHSI IPEACTaBHULIBKUX (DYHKITIN, BTIM Taka IHTerparlisi Ma€ 31HCHIOBATUCS PO3CYIJTUBO

ta cucteMHo [39]. Hanpukiaza, BUKOpUCTAaHHS OHJIAH (opmarTy CHIUIKYBaHHS HE Mae
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MOBHICTIO 3aMIHUTH OCOOMCTE CHUIKYBAaHHS a/IBOKaTa Ta KII€HTA, OCKUIbKH YCKIIAIHIOE

moOyIOBY JOBIPYUX CTOCYHKIB, TPOBECTH OIIHKY €MOIIIITHOTO CTaHy CIiBPO3MOBHUKA.

OTxe, CTBOPEHHS UEHTPIB KOMIIETEHLIT 3 HTU(POBUX TEXHOJIOTIN B aIBOKATYPI, K1
3MOXKYTh HaJlaBaTH aJBOKaTaM CIeIliali3oBaHe HaBYaHHA 1 MIATPUMKY B Traiysi
uu(ppoBUX 1HHOBAIIM, BUIJIAAa€ BHUIPABIAHUM. Bcl OCBITHI mporpamu Ui aJBOKAarTiB
MalOTh MICTUTH OJIOKH, IPUCBSYEHI U(GPOBUM TEXHOJOTIIM, B TOMY YMCII MpaBUIaM

O0e3neyHoi poOOTH 13 IMITYYHHM IHTENEKTOM Ta KOHKPETHHM TMPOTPAMHUM

320€3MEYEHHIM.
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BucnoBku 10 po3ainy 3

1. BceraHoBieHO, 110 CydyacHE pO3YMIHHS IHCTUTYTY HpPEJICTAaBHULITBA B
aJIMIHICTPAaTUBHOMY CYJOYMHCTBlI YKpaiHu (OPMYEThCS MiJl BIUIMBOM €BPOINEUCHKOI
MPaBOBOi TpajuIlii, a caMeé pOMaHO-T€PMAHChKOI CHCTEMH, Y MEXax SIKO1 MyOJidHO-
MpPaBoOBl CIOPH PO3MJISIAAIOTHCS OKPEMHMH CHEIlaTi30BaHUMU A MIHICTPATUBHUMHU
cygamu. BomHodac BUBYEHHS 3apyOiKHOTO JOCBiAY, 30KpeMa KpaiH €BpOMEWCHKOTro
Coro3y, Kuraro, Smownii, CIIIA Tta Kanamu, neMOHCTpye HasBHICTh PI3HOMAHITHUX
MoOJIeNiel TpPEeICTaBHULTBA, BKIIOYAaIOUM OOOB’S3KOBE Mpo(deciiiHe MNpeacTaBHUITBO
(aIBOKAaTChbKYy MOHOTIOJNIIO) 1 3MillIaHI MOJENl ydacTi IOpUCTIB. Takuil MOPIBHSIBHO-
MPaBOBUM aHaNI3 3acBiAUye, IO NPEICTABHUIITBO B aIMIHICTPATHBHOMY IMpPOIIECi
MOBUHHO IPYHTYBAaTHUCS HA MIKHAPOJHUX, YHI(PIKOBaHUX MPOLUECYAIbHUX FapaHTIAX, AK1
BiMOBIIat0Th KOHBEHINT Npo 3aXWCT MpaB JIOJWHA 1 OCHOBOIOJIONKHUX CBOOOI,
3aranbHOMY KOJIEKCY TIPaBHII JIJISl aJBOKATIB KpaiH €Bporeiicbkoro CriBTOBapuUCTBa, a

TakoX pekoMeHaaunisiM Pagu €sponu.

2. JloBeaeHo, Mo B yMOBaxX peopMyBaHHS YKpaiHCBKOi CYJOBOi CHCTEMH,
3pOCTae 3HAYEHHS Meialii sIK albTepHATUBHOI ()OPMH BUPIMICHHS aIMIHICTPATUBHUX
cnopiB. Megqiallisi J03BOJIsI€ AOCATaTH KOMIPOMICHHUX pIllIEHb MIDXK CTOpOHamH 0e€3
HAJIMIPHOTO HAaBAHTAKEHHS Ha CYyJIOBY CUCTeMy. Bu3HaueHo, 110 y4acTb ajBoOKara y
MeaIliftHuX Mpoleaypax HE JHUIIEC MOCHIIOE MPABOBUI 3aXHUCT CTOPIH, ajie W CIpusie
(GbopMyBaHHIO HOBOI KyJIbTYpH JIOCYJOBOTO BpPEryJIOBaHHA KOHQIIKTIB. Y IbOMY
KOHTEKCTI 3allpOIOHOBAHO HOPMATHUBHE 3aKPIIUICHHS POJIi aJiBOKaTa sIK MpodeciitHoro
MpeICTaBHUKA Yy TMpomenypi Mefiamii, BU3HAYEHHS WOro  (yHKI[IOHAIBHOTO
HAaBAaHTAXKEHHS — BiJ MPABOBOI EKCIEPTU3M Ta KOMYHIKAI[IHHOTO CYHIpOBOIY MO

paBoOBOro 0(OPMIICHHS PE3YJIbTATIB BPETYIIOBAHHS CIIOPY.

3. BcranoBneno, 1o iHTerpaiis iuGpoBUX TEXHOJOTIH B TISJIBHICTh aJIBOKATa
€ He JIMIIEe BUMOTOIO0 Yacy, a i HEOOXIJIHOW yMOBOK 3a0e3nedeHHS e(EKTUBHOTO Ta

SKICHOTO TIpeICcTaBHUIITBA. JIOCBIJ BOEHHOTO CTaHy B YKpaiHl MIATBEPIUB MOTPEOy B
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IIMPOKOMY BHKOPUCTAHHI IHCTPYMEHTIB €JIEKTPOHHOTO MPAaBOCYAIS: EJIEKTPOHHUX
KabiHeTiB, nU(pPoBOro MOKyMEHTOOOIry, miatdopMm i Bineo3B’si3ky (Zoom, Meet,
Skype) Ta 4aT-00TiB [JIsl IEPBUHHOTO KOHCYJIbTYBaHHS. PazoMm 3 THM, KOHCTATOBaHO
npo0sieMH, sIKI BUHHKAIOTh MPU LbOMY — 3HWKEHHS 1H(OpMaliiiHoi O0e3neKu, pu3uKu
PO3TOJIOLIEHHS aJIBOKATChKO1 TAEMHHII1, HEJOCKOHAJIICTh TEXHIYHOT IHPPACTPYKTYpHU Ta

MIPABOBOTrO PETrYyJIOBaHHS AUCTAHIIIMHOI B3a€MO/III.

4. [lornubiieHo aHami3 3aKOHOJABYMX  IHILIATHUB, CHOPSIMOBAHMX Ha
YIOCKOHAJEHHS CTaTyCcy aJBOKaTa B aJMIHICTPAaTUBHOMY CYAOYMHCTBL. Jlo Takux
IHIIIATUB HAJEXKaTh MPOEKTH 3aKOHIB, IO CTOCYIOThCS HMQPOBI3aIlli aaBOKATCHKOT
TISUTBHOCTI  (BUKOPUCTAHHS €JIEKTPOHHOTO TIAMKUCY, E€JIEKTPOHHOTO IOCBIIYEHHS),
YAOCKOHAJICHHSI MEXaHI3MY pearyBaHHs Ha aJBOKATChKi 3alUTH, YTOUHEHHS KPUTEPIiB
HECyMICHOCTI Tmpodecii anBokaTa 3 IHIIMMH BHAAMHU  JISUTBHOCTI, a TaKOX
3aMpoBa/PKEHHS OCOOJMBOTO MOPSAKY BIAMOBINATBHOCTI OCI0, SKI MEPEIIKOIKAIOThH
peanizaiiii aJBOKaTCbKUX MpaB. Y3arajlbHEHO, 10 peali3allil TaKuX IHII[IaTUB 3]jaTHA
CYTTEBO  MIABUIIUTH  €(EKTUBHICTH  CYJOBOTO  MPEACTaBHUIITBA Ta  3aXHCT
MPOIIECYAIbHOTO  CTAaTyCy aJIBOKAaTa, BTIM KOHCTaTy€TbCS, IO 3aKOHOTBOPIIEM

JTOKOpIHHUX pedopM Hapasi He THIIIIOEThCA.

5. OOTpyHTOBaHO MOIUIBHICTH 3aKOHOMABYOTO 3aKPIMJICHHS OOOB’SI3KOBOTO
CTpaxyBaHHS mpodeciiHOT BIAMOBIMATBLHOCTI aJBOKATiB B YKpaiHi. [lopiBHIbHMIA
aHay3 cucreM cTpaxyBaHHs y Himewumni, @panuii, Itamii ta SnoHii cBIQYUTH MpO
€(EeKTUBHICTh TAKMX MOJIETIEH Yy 3aXKCT1 MpaB KIIEHTIB Ta MOCUJIEHH] BIANOBIIAIBHOCTI
anBokatiB. HarosomeHno, njo BIpoBa»KeHHsI MEXaH13MIB CTPAXOBOI'0 3aXHUCTY JO3BOJIUTh
chopMyBaTd NPO30PY CHUCTEMY KOHTPOJIIO 3a SKICTIO IOPUAMYHOI JOMOMOTH Ta

3MEHILIUTHU KUTbKICTh BUNIQAKIB POQECITHOT HEOATOCTI.

6. BusiBneHo sk mepcreKTUBHMMA, TaK 1 BOJHOYAC PU3UKOBAHWUN BEKTOP —
3actocyBaHHs wmTyyHoro intenekty (LLI) y ropummuniii cdepi. Beranosneno, mo I
MOK€ OyTH KOPHUCHUM IHCTPYMEHTOM Yy TOIIYKY MPaBOBHUX IMO3HULINA, aHai31 CyAOBOi
NPaKTHKH, CKJIaJIaHH] MPOIIECyaTbHUX JIOKYMEHTIB, OJIHAK MOT'0 BUKOPUCTAHHS Ma€ OyTH

CYBOPO PETIIaMEHTOBAHO.
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VY 3B’s13Ky 3 IIUM MpoaHanizoBaHo moioxkeHHs Permamenty €C 2024/1689 Bin 13
yepBHA 2024 poKy, SKUHM € NEepIIUM KOMIUIEKCHUM HOPMATUBHHUM aKTOM, IO PETYIIOE
chepy LI B nepxkaBax-uneHax €sponeiicbkoro Corosy. PermamenT kinacudikye cucteMu
I 3a piBHeM pu3HKy (BiJ HENPUWHATHOTO JO HHU3BKOr0) Ta BHU3HAYA€ TMEpesiK
3a00pOHEHUX MPAKTHK, a TaKOXX BCTAHOBIIIOE CYBOP1 aJAMIHICTpaTHBHI CaHKIII 3a iX
NOpYIICHHS. 3 OTJIAly Ha MOJIOXKEHHs PernaMenTy 3po0sieHO BUCHOBOK, 1110 YKpaiHa Mae
HE JIMIIE OPIEHTYBAaTUCA HA €BPOIEHCHKI cTaHaapTu y cdepi mudpoBoi TpaHcopmariiii,
are W po3poOUTH BIACHI 3aKOHOJABYl AaKTH, SKI BPETYNIOIOTh JOMYCTUMI MEXi
BukopuctanHs Ul B ropuanyHii OpakTHIl — 3 ypaxyBaHHSIM INPUHLUIIB O€3MEKH,
MPO30POCTI, 3aXUCTy MEPCOHATBHUX JaHUX 1 BUIMOBIAAIBHOCTI 3a HACTIAKU

AIITOPUTMIYHUX PIIICHb.

7. 3 ypaxyBaHHSM MDKHApOJHOTO JIOCBIy Ta YKpaiHCBKUX peaii
chOpMyIHOBAHO TMPOTO3HUIIIT IMIOAO BIOCKOHAJICHHS I1HCTUTYTY WPEICTAaBHUIITBA B

aJIMIHICTPATUBHOMY CYJIOUYMHCTBI, 30KpeMa:

o 3aMpoBa/PKEHHST YITKOTO HOPMATHBHOTO PETYJIOBAHHS MPEACTABHUIITBA Y
nporeaypax Meiarii;

o po3poOKa cTaHAapTiB MPoQeCIHHOI AKOCTI IPABOBOI JOTIOMOTH;

o CTBOpPEHHS LIEHTPIB IIU(POBOI KOMIIETEHTHOCTI aJIBOKATYPH;

o BIIPOBA/KEHHS cUcTeMU cepTudikariii mudpoBUX HABUYOK aJIBOKATIB,

o HOPMAaTHBHE 3aKPITUICHHS MPUHIUIIIB BUKOPUCTAHHS MTYYHOTO 1HTEICKTY

y MPEJCTAaBHUIBKIN MiSTTEHOCTI.

8. 3anpornoHOBaHO PO3MIISIIATA arpecHBHY IDKUTATIZAIII0 aIBOKATCHKOT
TISUTBHOCTI SIK IBOCIYHUHM 1HCTPYMEHT, SIKMM 3 OJTHIET CTOPOHU MOXE OyTH BUKOPUCTAHO
TS 30€peKEHHST HAJICXKHOTO PIBHS MPABOBOI JOTIOMOTH, B TOMY YHCJIi MIPEICTAaBHUIITBA,
B YMOBaxX BIHHM, a 3 1HIIOT MOXKE MPHU3BECTH N0 3HUKEHHSA PiBHA KBamidikarii,

KPUTHYHOI'O MHUCJICHHSA Ta KOMYHiKaTI/IBHI/IX HaBUYOK aJBOKaTa.



170

BUCHOBKUA

Y nuceprtanii HaBeEHO KOMIUIEKCHE TEOPETUKO-IPUKIAIHE Yy3aralbHEHHS Ta
HOBE BHPIIICHHS Ba)XJINBOTO HAYKOBOTO 3aBIaHHs, IO MOJISATA€ B yTOYHEHHI MPaBOBO1
OPUPOAU THCTUTYTY MPEICTABHUIITBA B aJMIHICTPATUBHOMY CYJOUYMHCTBI, BUSBICHHI
cHenu(piki MpPaBOBOIO CTAaTyCy MpEACTaBHUKAa Ta OOIPYHTYBaHHI HamnpsMiB
BJIOCKOHAJICHHSI 3aKOHOJIAaBCTBa YKpaiHu y 1l cdepi B ymoBax wuHUPPOBOI

TpaHcgopMallii Ta EBPOIHTETPAIIITHOTO KypCYy J€PIKaBU.

VY pe3ynbTaTi MPOBENECHOTO JOCHIKEHHS CPOPMYJIbOBAaHO TaKi OCHOBHI

ITOJIOKCHHAA

1. 3MiACHEHO CHCTEMHHUW aHalli3 €BOJIOIIl IHCTUTYTY IMpEACTaBHUIITBA B
aJIMIHICTPAaTUBHOMY TMPOIIECi, MO TO3BOJHIO MPOCTEKUTH HOTO PO3BUTOK BiZ (GopMm

npaBo3acTynHulTBa y CraponaBHboMY PuMi 10 cydacHOi aJBOKaTypH.

BunineHo KiO4oOBI eTamu: CTAaHOBJIEHHA Yy Tniepion Benukoro KHs31BCTBa
JIMTOBCBHKOrO, JOPEBOJIIOLIIHA MpaKTHKa y Mexax Poclilcbkoi iMmepii, pajasHCbKa
IIEHTPAJi30BaHa MOJEJIb Ta CyYacHa YKpaiHCbKa TmTapagurma, sSka B yMOBax
«aJIBOKaTChKOI MOHOIOMI» OajaHcye MK MpodecioHaTi3MOM Ta JOCTYITHICTIO
MpaBHUYOI JOomoMOrd. Takui IMAXia JTO3BOJIMB BHSABHTH OO0'€KTHBHY HEOOXITHICTH

neperisay NAX0oA1B A0 MPEJACTaBHUIITBA 3 YpaxyBaHHIM TPaauLiid MPaBOBOI KYJbTYpPH.

BukopeMIieHi KI040Bl YUHHUKH, B SKUX (POPMYBaABCS IHCTUTYT MPEACTABHUIITBA.
Tak, mOroBipHE MPEACTaBHHUIITBO PO3IIIANAETHCA AK JIOTIUHUNA PE3yJIbTaT PO3BUTKY Ta
YKJIaJIeHHd IOPUAMYHUX Ta EKOHOMIYHMX MpPAaBOBIIHOCUH,B TOW Yac SK 3aKOHHE
MPEICTAaBHUILITBO CPOPMYBAIIOCH Y 3B’SI3KY 13 HEOOXIAHICTIO MPEICTaBIEHHS Y Cyi 0Ci0,
Kl HE MaJld MOXJIMBOCTI CaMOCTIMHO 3IMCHIOBATH CBIM 3aXUCT 4epe3 IMEBHI BajH

3I0pOB’s1 00 COLIAJILHOTO CTaTYCy.

2. YTouHEHO 3MICTOBHE HaBaHTaXEHHs Je(diHIIi «IIpPeACTaBHUIITBO B

aJIMIHICTPaTUBHOMY CYJOYMHCTBI» Ta 3alpONOHOBAHO ii aBTOPCbKE TIYMay€HHS SIK
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BpEryJIbOBAaHMX HOpPMaMH aJMIHICTPATUBHOTO MPOIIECY MPABOBIAHOCUH, Y MEXKaX SKHX
NPEICTaBHUK JIi€ B IHTEpECcax MOBIpUTENs AJIs peajizallii Horo mpaB, 3aKOHHUX 1HTEpPECiB

y MyOJIIYHO-TIPAaBOBOMY CIIOPI.

BuokpeMyICHO CTPYKTYpHI KOMIIOHEHTH: Cy0’€KTH, J)Kepeia MOBHOBAXEHB, 00CAT
ni, GopMa mIATBEPAKEHHS, MEX1 MOBHOBAXKEHb 1 BIANMOBINAIBHICTh, IO JA€ 3MOTY

KOMIUIEKCHO OXapaKTepU3yBaTH MPEACTaBHUIIBKI BITHOCHHHU.

3. 3anponoHOBaHO HOBY  KJacH(IKalild  BHJIB  MPEJCTaBHUUTBA B
aJAMIHICTPAaTUBHOMY IPOIIEC], sIKa BPaXOBY€ HE JIMIIE JKEPEIO TMOBHOBAXEHb (JIOTOBIP
abo 3akoH), ane W 0cOONMBOCTI (PYHKI[IOHATLHOTO CTaTyCcy MpeACTaBHUKA.
BuokpemieHo: agBOKaTChKe MPEICTaBHUIITBO, CAMOINPEACTABHUITBO HOPUIUYHUX OCIO
(YMOBHE), MpEJCTaBHUITBO OpraHaMu JEp>KaBHOI BJiaJud Ta MOCAJOBUMH Oco0aMH B

1HTEpecax TpeTix ocio.

[IpeacTaBHULITBO 3a JOTOBOPOM IMPOTOHYETHCS TMOJUISATA Ha aJBOKATChKE
MPEACTABHUILITBO Ta IMPEACTABHUIITBO IOPHIMYHOI OCOOM IMOCAOBUMH 0COOAMHU TaKoOi

IOPUANYHOT 0COOM (CaMOTIPEICTAaBHUIITBO).

4. Po3kputo 3MicT mpaBOBOTO CTaTycy MpEACTaBHHKA SK 0OaraToacrneKTHOI
IOPUANYHOI KOHCTPYKITi, IO BKJIIOYA€E TpaBa, 000B’S3KH, MOBHOBAKCHHSI, TAPAHTIi Ta
BUJIA BIANOBIAQIBHOCTI. JlOBEI€HO, 110 AUCIUIUTIHAPHA BIMOBIIaJbHICTh IPEICTABHUKA
€ HaWOUIbLI pEeriiaMeHTOBAaHOIO, HATOMICTh LMBUILHO-NPABOBA Ta aJMIHICTpaTHBHA
BIJIMOBIJAIBHICTh ~ 3QJMINAIOTHCS 1032  MEXKaMHU  HaJEKHOTO  HOPMATHUBHOTO

BPETYJIIOBAHHS, 110 HE BIAMOBIJAE NPUHLHUITY IOPUAUYHOT BUBHAUYEHOCTI.

S. Oo6rpynToBano, 1o nojoxeHHss KAC Ykpainu oo camonpecTaBHUIITBA
IOPUANYHUX OCIO HE BIAMOBIZAE aHI MPHUPOAI IHCTUTYTY MPEACTABHUIITBA, aHI JIOTIII
aJBOKaTcbkoi MoHomoJii. Taka KOHCTpyKLis (AKTUYHO € (GOPMOIO JIOrOBIPHOTO
IPEJCTaBHUIITBA MpalliBHUKA, 110 BUKOHYE (DYHKIIi IOPUCKOHCYJbTa a00 KEpIBHUKA.
3anpornmoHOBaHO 3aKOHOJABUO YTOUYHUTHU TIOHATTS «CaMOIPEICTABHUIITBO»  JJIA

IOPUANYHUX 0C10 MPUBATHOTO CEKTOPY, OOMEXHBIIN HOTO chepy 3aCTOCYBaHHS

6. [IpoananizoBaHo 3apyOLKHMIA  1OCBIN  (DYHKLIOHYBaHHS 1HCTUTYTY

MpencTaBHUIITBA B kKpaiHax €Bpomneiickkoro Coroszy, CIIA, Kanani, Snonii. Bussieno
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7Bl JOMIHAHTHI MOJEMi: KJIACH4YHy (3 KOPCTKOIO aJBOKATCHKOIO MOHOIIOJTIEI0) Ta
3MilIa"y (3 MOXIJIMBICTIO y4acTi IHImIMX MpodeciiHux ropucrtiB). 3okpema, y OPH
MIPEICTaBHUIITBO 3/iHCHIOETHCS JIUIIIE aJBOKATAMHU, SIKi € WICHAMHU aIBOKATChKUX TaNaT, y
®paHI1ii — HOTapiycu TaKOXX BUKOHYIOTH MpeAcTaBHUIbKI QyHKIil. Y SmoHii okpemi
KaTeropii FOPUCTIB MAIOTh MPABO Ha MPEICTABHUIITBO JIUIIIC Y MIEBHUX KAaTETOPIsSX CIIPaB.
PekoMeHmOBaHO amanTyBaTH ITO3WTHBHHH JOCBIA (30KpeMa, IIMOAO CTpaxyBaHHS
BIJIMTOBIJIAJILHOCTI, 3aXUCTy aJIBOKATCHKOI TAa€MHMII, 4YITKOI €THKH) B YyKpaiHCBbKE

3aKOHOA4aBCTBO.

3p00JeHO BUCHOBOK PO BaXJIMBICTh BIPOBAKEHHS «aBOKATCHKOI MOHOIIOMI1»
SK 3aMOPYKH 3a0e3MeueHHs MiABUIICHOI SKOCT1 FOPUINIHOI TOTIOMOTH Ta 3aXUCTY MPaB

IPOMAJIsH.

7. V3aranbHeHo, Mmoo 1U@poBi3allisg CyJAOYHHCTBA JOKOPIHHO 3MIHIOE
(GyYHKIIIOHAJIBHI  XapaKTePUCTUKU JISIBHOCTI TpeACTaBHUKA. EJeKTpoHHE TMOAaHHS
JOKYMEHTIB, JMUCTaHIIHHA y4acTh y CYIOBUX 3aclIaHHSIX, HU(PpoBUM mimmuc, 00K
OpAEpiB, BUKOPUCTAHHS EJIEKTPOHHUX JOKa3lB — yce 1€ MoTpedye HOBOIO PIBHSA
npodeciiHoi MIATOTOBKM Ta 3aKOHOJABUOIO peryJloBaHHS, OCOOJMBO B YacCTHHI

ineHTudikaiii, 30epeKeHHs aJIBOKATChKOT TAEMHHUIII Ta KiOepOe3neKH.

8. JlocnimxkeHno HopMaTUBHUYN TiAXin €Bpornericbkoro Coro3y /10 peryitoBaHHS
mryanoro intenekty (Regulation (EU) 2024/1689). Pernament mepenbadae pH3UK-
opieHTOBaHUM minxig Ao kiacudikauii cuctem LI, 3a00poHy mEBHHUX MPaKTUK,
O00OB’SI3KM PO3POOHMKIB 1 KOPUCTYBadiB, a TaKOXX CYBOPY BIANOBIIANBHICTh 3a
nopyuenHs. Lleit minxig € 3pa3koMm st Ykpainu, ae nutaHHs BrpoBapkeHHs 1T B
IOPUANYHY AISUTBHICT (Y T. Y. IS NIATOTOBKM MPOLIECYalIbHUX JTOKYMEHTIB, aHai3y
MPAKTUKU, TeHepallli apryMmeHTallli) Hapas3l He BperyiboBaHe B3araji. BusHaueHo

HEOOX1AHICTh pO3pOOKH aHAJIOTTYHOTO HOPMATHUBHOIO AKTY B YKpaiHi.

0. Po3kputo moTeHmianm y4acTi mpeAacTaBHUKA (0COONMBO ajBOKaTa) y
mporeaypax Memiamii. Y TOYHEHO, 10 POJIh NMPEICTaBHUKA HE 3BOJUTHCS 10 TIPABOBOTO
KOHCYJIbTYBaHHS, a BKJIIOYA€E MiATPUMaHHS OallaHCy 1HTEPECiB CTOpPiH, KOMYyHIKalliiiHe

MTOCEPETHUIITBO, JOKYMEHTAIbHUM CYNpPOBia JOMOBIICHOCTeH. BH3HAYeHO MOIUIBHICTH
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IMIUIEMEHTAIl [HOTO0 MEXaHI3MYy B aaMIHICTpaTHBHE CYIOYMHCTBO YKpaiHH SK

000B’SI3KOBOT TOCYAOBOT CTali y IEBHUX KATETOPIsAX CIIPaB.

10. 3anponoHOBAaHO KOMIUIEKC 3aXOJIIB LI0J0 BIOCKOHAJIEHHS 3aKOHOJIaBUOIO

PpEeryjiroBanHAa iHCTI/ITYTy NpCACTaBHUITBA, TAKUX SK:

. YHOPMYBAaTH CTaTyC MPEICTaBHUKIB, TAKUX SIK MPOKYpopa, apOITpakHOTO

KEpYyo4oro, YnoBHoBaxxeHOro BPY 3 npas mroaunu;

. YAOCKOHAIMTH IIPABOBUM peKuUM MpodeciiiHoi BiIIMOB1IaIbHOCTI aJIBOKaTa,

3anpoBaAUBIIHA 000B’SI3KOBE CTPaxyBaHHS;

. BUKIIIOUUTH KOHCTPYKIIIIO «CAMOIPEACTABHUIITBA» JIA IOPUAUYHUX OCIO

MIPUBATHOTO MPaBa;

. JeTalli3yBaTH y4acTh NMPEACTABHUKA y MEIIallii;
. BPETYJIIOBATH BUKOPUCTAHHS €JIEKTPOHHUX 1HCTPYMEHTIB MPEICTABHUIITBA,
. PO3poOUTH 3aKOHOJaBYE 3a0€3MeYCHHS €TUYHUX CTaHAapTIB BUKOPUCTAHHS

I y mpaBoOBi# AisUTBHOCTI;

. rapMOHI3yBaTH 3aKOHOJABCTBO 3 acquis communautaire y KOHTEKCTI

peanizariii Yroau npo acortiaiito 3 €C.
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JopaToxk A

AHKETYBaAHHSA lOpI/ICTiB, MPOBEACHOI'0 B paMKax JOCJTiKEeHHS Cy4acCHoOro crany

iHCTHTYTY NpeACTABHUUTBA Y CyA0UHHCTBI YKpainu'!

Taoauusa A.l.

1. V sxomy Bual cynounHCTBa Bu 311 CHIOETE/3IMCHIOBAINA IOPUIUYHY TPAKTHKY

(Moxe OyTH JeKiTbKa BapiaHTIB BiAMOBII1)?

BapianT Binnosiai Pecnionaentu %
[uBinbHE 61
KpuminansHe 11
AMIHICTpaTUBHE 51
I'ocnomapceke 67

Yevoco onumysanux pecnonoenmis 100

Taoauua A.2.

2. UYu maere Bu cBigoOIITBO PO TIPaBO HA 3aHATTS aJIBOKATCHKOIO JAISUTHHICTIO?

BapianT Binnosinui

Pecnionaentu %

Tak

77

Hi

23

Yevoeo onumysanux pecnonoenmis 100

3. Ha Bamy nymky, 3ampoBaikeHHs MOHOIIOJI1 aIBOKATIB € ...?7

Taoauua A.3.

!B pamkax mpoBeieHOTo JAOCTiKeHHs Oyo ormuTano 100 pecroHAeHTIB — 0Cib i3 BUIIOI0 IOPUIHIHOIO
OCBITOI0, B TOMY YHUCJII apOITpaKHUX KEPYIOUHX, aJIBOKATIB, BUKJIAJIA4iB Y 3aKJIaJaX BUIIOi OCBITH.
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BapianT Binnosiai

Pecnionaentu %

OOMexXeHHAM TpaB JIIOJUHU Ha
JTOCTYT 0 NPaBOCYAAS

13

["apanTi€to 3MiliCHEHHS CYI0BOTO
NPEICTAaBHUIITBA JIUIIIC
KBaJi()IKOBAHUMU TIPABHUKAMU
(amBokaTamu)

39

@opMaTbHAM MOBOJIOM IS
MOHOIIOJMI3alli pUHKY HaJaHHS
IOPUANYHHUX TOCITYT

48

[a1I11E

Yevoco onumysanux pecnonoenmis 100

Taoauua A.4.

4. Un BBakaere Bu aaBOKAaTCbKy MOHOIONII0 Ha IPEACTABHUIITBO B CYAl

ITIO3NTHBHUM HBI/IHICM?

BapianT Bigmosiai

Pecnnonnentu %

Tak 36
Hi 45
YTpumaroch Bij BiJIIOBiI 19

Yevoco onumysanux pecnonoenmis 100

Taoauua A.5.

5. Ywu 3roani Bu 3 TuM, 1110 caMonpeACTaBHUIITBO IOPUIUIHOT 0COOH Uepe3 KepiBHUKA

a00 YIOBHOBaXEeHY 0c0o0y (BIAMOBIIHO 1O 3aKOHY, CTaTyTy, IIOJIOKEHHS,

TPYJOBOTO JIOTOBOPY (KOHTpakTy)) ImepeadadeHo
aJIBOKaTCbKOT MOHOIIOJI1 Ha MPEJCTAaBHUIITBO THTEPECIB Y Cy1i?

JINIIC

«00X0IYy»

BapianT Binnosinui

Pecnionaentu %

Tak

71

Hi

29

Yevoeo onumysanux pecnonoenmis 100

Tadauusa A.6.
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6. Sx ma Bamry nymKy, uu € HEOOXiTHUM 3allPOBAKEHHS CTpaxyBaHHS MpodeciiHOi
BIJIMTOB1TAJILHOCTI aJIBOKaTa B YKpaiHi?
BapianT Binnosiai Pecnionnentu %

Tak, crpaxyBaHHs Ma€e OyTH 21
000B’SI3KOBUM JIJIS BCIX

Tak, oqHaK Take cTpaxyBaHHA Mae | 52
31MCHIOBATHUCS 32 Oa)KaHHSIM
aZBOKara

Hi, He mae Oyt 060B’I3KOBUM 27

Yevoco onumysanux pecnonoenmis 100

Tabauus A.7.
7. Um moromxyerech Bu 3 Tum, mo cTpaxyBaHHS TpodeciiiHOi BiAMOBITAIBHOCTI

aJIBOKaTa MOXXE PO3MVBIAATHCS 1 SIK TapaHTis aJBOKATCHKOI IISJIBHOCTI, 1 SIK
rapaHTis 3aXUCTY MpaB KiieHTa?

BapianT Binnosiai Pecnionnentu %
Tax 66
Hi 34

Yevoeo onumysanux pecnonoenmis 100

Taoauna A.8.

8. Uu BuxopucrtoByere Bu y cBoiii mnpodeciiiHii AiSUIBHOCTI 3 TMOYaTKOM

MOBHOMACIITAOHOTO BTOPTHEHHsI CIeLialbHI JOAATKA YW Tporpamu, siKi
MOJIETTIIYIOTh POOOTY ajBoKara’?

BapianT Bignosiai Pecnionnentu %
Tak 70
Hi 30

Yevoeo onumysanux pecnonoenmis 100

Taboauus A.9.

9. Yu BukopuctoByete Bu incTpymenTu LI (mTydHOr0 1HTENEKTY) Y CBOIHM MPAKTHI

(mns aHami3y JOKYMEHTIB, IPOBEAEHHS JOCIIKEHb, IPOrHO3YBaHHs PE3yJIbTATIB
crpas ToI10)?
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BapianT Binnosiai Pecnnonnentu %
Tak 29
Hi 71

Yevoco onumysanux pecnonoenmis 100

Tadoauus A.10.
10.Ywu ininiroBanu Bu y cBOiil opuaAWYHIN TpaKTHUIl MEepe KIIEHTOM 3aCTOCYBAHHS
103aCyJ0BUX CIOCO0IB BUPIIICHHS criopy (Mesiartii)?
BapianT Binnosiai Pecnionnentu %

Tak, oHAK KJII€EHTU HE 38
HIOTOJKYBAJIMCS HA 1103aCYI0BE
BPETYJIFOBAHHS CIIOPY 3 OyIb-SIKUX
HPUIHH

Tak, KJIIEHTH 0XO0Ue JOCITYXaIUCh 28
110 TaKUX MOpaj

Hi, ockiibKkuy BiICyTHII 12
3aKOHOJABYO Neper0aueHuit
MEXaHi3M BUKOHAHHS
JIOMOBJICHOCTEM, TOCITHYTUX Y
Meianii

Hi, ockinbKy HE Malo JOCBIAY 14
3I1MCHEHHS Memiarii

Hi, ockinbku 3aiHTEpecoBaHUM 8
BUKJIFOYHO Yy 31 ICHEHH] CYyJJOBOT'O

3aXUCTY IHTEPECIB KIIIEHTA

Yevoco onumysanux pecnonoenmis 100
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Honatoxk b

CxemaTu4He 300pa:keHHsI BU/IiB NPEeICTABHUIITBA 32 3aKOHOM, 3 YPaXyBaAHHAM

Npono3uuii aBTopa
Taoauusa b.1.

3a 3aKOHOM

3aKkoHHI MpeICcTABHUKH -
NPEICTaBHUKHY, SIK1 31HCHIOIOTH
3aXUCT MpaB MaJOJITHIX Ta
HEIOBHOJIITHIX 0CI0,

a TaKOXX HEMIE3NaTHUX (PiI3MUHUX
ocib
(6aTpKH, YCUHOBITIOBAMI,
OTIIKYHH)

Oco0u, IKUM 3aKOHOM
HaJaHe NIPaBo Ha
3BEepPHEHHS B
iHTepecax iHIIKX 0Ci0

Jep:xaBHi nocaaoBi ocodu,
YIOBHOBAKEeHI HA 3/1iiCHEHHA
NpeACTABHUITBA 32 MOCA1010

(mpoxypop, YIOBHOBa)KE€HUI1
Bepxosnoi Panu Ykpainu 3 npas
JIIOJIMHU)

Oco0u, aKi 3ailiCHIOIOTD
NPeaCTABHUITBO HPUTHTHHX
0Ci0 y 3B’SI3KY i3 OTpMMAHHAM

CIeniajJbHOro CTaTycy

(po3mopsIHUK MaifHa, yIpaBUTENb
aKTHUBIB, JIKB1IaTOPH (TOJIOBU
JIKBIALIHHUX KOMICIH))

I'pomajachki opraunizamii
CNokNBaviB (00'€AHAHD
CMOKMBAYiB), SKUM BIATIOBITHO
nosioxkeHb 3Y “TIpo 3axuct npas
CMOXKMBAUIB”* HAJAHO MPABO
M0JIaBaTH M030BU B IHTEpecax
HEBHU3HAYEHOTO KOJjla CTI0K1BayiB
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